PRICE DISCRIMINATION 


The Robinson-Patman Act and Related Matters 


INIVERSITY 
OF MICHIGAN 


HEARINGS °°" 


MAIN 
BEFORE THE READING ROOM 


SELECT COMMITTEE ON SMALL BUSINESS 
HOUSE OF REPRESENTATIVES 


EIGHTY-FOURTH CONGRESS 


FIRST SESSION 
PURSUANT TO 


H. Res. 114 


A RESOLUTION CREATING A SELECT COMMITTEE TO 
CONDUCT A STUDY AND INVESTIGATION OF 
THE PROBLEMS OF SMALL BUSINESS 


| 


* 
L 1500 


NOVEMBER 14, 15, 16, 17, 1955 
PART Il 


Printed for the use of the Select Committee on Small Business 


os 


UNITED STATES 
GOVERNMENT PRINTINC OFFICE 
WASHINGTON : 1956 




















SELECT COMMITTEE ON SMALL BUSINESS 
WRIGHT PATMAN, Texas, Chairman 


JOE L. EVINS, Tennessee WILLIAM 8. HILL, Colorado 

ABRAHAM J. MULTER, New York R. WALTER RIEHLMAN, New York 
SIDNEY R. YATES, Illinois HORACE SEELY-BROWN, JR., Connecticut 
TOM STEED, Oklahoma WILLIAM M. McCULLOCH, Ohio 

JAMES ROOSEVELT, California TIMOTHY P. SHEEHAN, Illinois 


EVERETTE MACINTYRE, Staff Director and General Counsel 

WM. SUMMERS JOHNSON, Assistant Director and Chief Economist 
Marig M. STeEwart, Clerk 

JANE M. DEEM, Administrative Assistant 

GeorGE L. ARNOLD, Assistant Counsel 

IRVING MANESS, Assistant Counsel 

JUSTINUS GOULD, Assistant Counsel 

KATHERINE C. BLACKBURN, Research Analyst 
CLARENCE D. Everett, Investigator 

VicTor P. DALMAS, Assistant to Minority Members 


CONTENTS 





Testimony of— Page 
Adams, Walter, professor of economics, Michigan State University.. 615 
Arnold, Thurman, former Assistant Attorney General and head of 

Antitrust Division, Department of Justice (1938-43) -..._._-.-_- 4, 932 
Aghiend) Orviie Ai, Ta Gieuns, Witis. o6.4scsd se gin csntinns -cknnce 375 
Barnes, Stanley N., Assistant Attorney General in charge of the Anti- 

trust Division, Department of Justice; accompanied by his legal 

assistant, Sileth te MO ine Bis licccuathandh~ddanoks~<ana 792 
Bison, Henry, Jr., associate general counsel, National Association of 

TE CONE fe is ilo eckiiin Sues Abin pemeedé anaoons 400 
Blair, Dr. John M., staff member, Federal Trade Commission ----_- 335 
Burger, George J., vice president, National Federation of Independent 

Duiieies: Tie, Wen, Ts O. ..8 nidicewiacsbawdenne 203 
Burr, Eugene W., Washington, D. C_..........-...---.-.-.---.-- 725 
Carretta, Albert A., former Federal Trade Commissioner, Carretta & 

Connihan, Washington, Bt Ghisds tL. evak eae das dak «iuagdeooeunece 675 
Carson, John, former Federal Trade Commissioner, W ashington, 

G4 2 a cbt, caida p wledtinsl S states eou ~- desotuats 704, 722 
Cohon, 7 RN FUR inncs anh anmemnamns Mentha gb: ties ebedan 372 
Devine, L ee J., Louisv Be SEP ks Stkiswit dae cick easiniatas siowenownen 425 
Dirlam, Joel B., associate professor of economics, University of Con- 

WIONENOES 25. HEL. Stier. sates as Sell - ahideacecthasewgenies 785 
Edwards, Corwin D., professor of business and government, School 

of Business, University of Chicago___-_-...-...---.--.------- 111, 124 
Fishman, Prof. Leo, professor of economics and finance, West Virginia 

erty a os. ites 6 ais Ss I ct 5 ede tnlecgses sieemeesa 667 
Frates, George H., Washington representative, National Association 

of Retail Druggists pivglitde Ubi Audcas badwad cwilaa> 4 bneseeusien 311 
Gray, Horace M., professor of economics, University of Ilinois__-_~-_- 657 
Gwynne, John W., Chairman, Federal Trade Commission __....----- 713 
Howrey, Edward’ F., former Chairman of the Federal Trade Com- 

POOR. oih5 5 ie crlpseet ea eek Saw dassdsndons ehomesagsss 290 
Inwald, Chester, counsel to the National Association of Tobacco Dis- 

Greweenny ‘NWO; WON its hl bcs bade Sd. cc csnll yA cenagdbqcteoda 903 
Jennings, Jack f., assistant director, Washington office, Cooperative 

League of the Sein si os tod S Gawnil senile. - 472 
Lamb, George a “at the firm of Cann, Lamb, Long & Kittelle, 

Washin nek Ren Mes ities iis a. os antadé sleek io cqumneela 474 
McDonal 3g assistant legislative secretary, National Farmers 

eee... POSER, dl GR. Soba ol. . cul i cécaaedl «pemenii a 31, 55 
McMillan, Clarence M., executive secretary, National Candy Whole- 

salers Association, DNASE; amenedia . seanialendeasiesveinali>naenan 451 
Marsh, W. W., executive secretary, National Tire Dealers and Re- 

treaders Association, eG task . t0iini< ni.) shtdi> a0d- dh<séeltee 464 
Mead, James M., director of industry and commerce, New York State 

Department eee eA ET OLE RE aN aE 832 
Montgomery, Donald, director Washington office, UAW-CIO_-._-- 586 
Mumma, } orton C. , National Rifle Association, Washington, D.C.. 933 
Mund, Prof. Vernon "A. , University of Washington, Seattle, Wash.... 639 
Nelson, George, legislative representative for the International Asso- 

eam ee meas Se a bo 55 sak SES C20 wbcieedle ~haweer-- 592 
Nerlinger, John W., Jr., executive secretary, National Congress of 

Petroleum Retailers, Pic lde kN de onnbianbtisaid<vhis qveites=<- 442 
Oppenheim, S. Chesterfield, Ann Arbor, Mich.-.....-.-...-..-.-- 189, 233 
Phillips, Almarin, assistant professor of economics, Wharton School of 


Finance and Commerce, jniversity of Pennsylvania poli tidhqetesjed 692 





Statements, letters, telegrams, etc.: 





CONTENTS 


Testimony of—Continued 


Quinlan, William A., general counsel and Washington representative, 
Associated Retail Bakers of America, Washington, D. é 

Rogers, Watson, president, National Food Brokers Association----_-_- 

Rowe, R. H., vice president and secretary, United States Wholesale 
Grocers’ Association, Washington, D. C___.........._..-------- 

Schwartz, Louis B., professor, University of Pennsylvania Law School_ 

Simon, William, Washington, D.C 

UIT, Ts TIN a i ais 


Snow, William D., general counsel, National Congress of Petroleum 
Retailers 


Spingarn, Stephen J., former Federal Trade Commissioner, Washing- 
BONE Se Fs nl eee eb dn ese eG Sia Bain alk btses a nlS 
Stelzer, Dr. Irwin M., New York University._..............__-_-- 
Taggart, Herbert F., professor of accounting and assistant dean, 
School of Business Administration, University of Michigan 
Toulmin, Harry Aubrey, Jr., Dayton, Ohio__._.........-..------- 
Trout, Donald R., Boonville, Mo.; R. Norman Jordan, Topeka, 
Kans.; Sam K. Alexander, Jr., Topeka, Kans.; Marion McClelland, 
Mount Vernon, Ill.; and Victor Wendelin, Lincoln, Nebr_______-- 
Warmack, William J., certified public accountant, Washington, D. C_- 
Working, Prof. Holbrook, associate director, Food Research Institute, 
Staion’ Ai RAVGNI Gy oc ceric Je Sar EU ER AL ea eb belek 


Work, McClean, vice president, Ketchum, Inc., Pittsburgh, Pa 


Ackerman, Paul, American Law Division, Jetter, October 7, 1953, to 
Bian. Wetent Paes) rs ee Se til ne 
Antimonopoly complaints issued during period July 1, 1953, to 
SOT Be Oy Ss cag nwiennmiticinmiinbide dist, &iduuhee 
Antimonopoly complaints issued during period July 1, 1954, to June 30, 
DOG, CaeNb te. See ete Beatie alk Sek a 
Antimonopoly complaints issued during period July 1, 1955, to 
Oobeber B35, T0G8; CaM aici ts ees £5 ce se iaeui 
Antimonopoly final orders issued during period July 1, 1953, to June 30, 
1954, table 
Antimonopoly complaints issued during period July 1, 1954, to 
Sete BO, 1956; Wb esas. ce a dee ih b. ose weal 
Antimonopoly orders issued during period July 1, 1955, to October 11, 
1056, WSO. bn Se, ees le eee: iS cue ek 
Appearances before Federal Trade Commission and in related court 
PRCOCOES.{. £0 is SUE i Bid bg a 
Appearances in antitrust cases of certain members of the Attorney 
General’s National Committee To Study the Autitrust Laws____ 
Babcock, Harry A., Director, Bureau of Investigation; 
Letter, November 22, 1954, to William D. Snow............. 
Letter, August 18, 1954, to William D. Snow__....-....-----.. 
Ballinger, Webster, Esq., member of the Bar of the State of Soy er 
District of Columbia, and the Supreme Court of the United States, 
on antitrust law problems, statement. --_-......--...-.-.------- 
Ballinger, Webster, letter, November 12, 1955, to Hon. Wright 
POCO iin tn oe Lee A eee 
Barnes, Stanley N., Assistant Attorney General, Department of 
Justice, letter, October 14, 1953, to Paul Ackerman-_-_-_-_--_-..-_- 
Bartlett, 8. C., Texas Co., letter, September 28, 1955, to Cash B. 
PONIOS 2 én aL ek Date Sn Sa ae a ake 
Biography summary of Harry A. Toulmin----_---.-.-.-.---- 2. 
Bison, Henry, Jr., associate general counsel, National Association of 
Wholesale Grocers, statement 
Byers, D. J., manager, Standard Oil Co., La Crosse, Wis.: 
Letter, July 17, 1952, toO. A. Ashland_____....--.-.--.----2.- 
Letter, August 18, 1952, to O. A. Ashland 
Letter, October 2, 1952, to O. A. Ashland 
Letter, July 13, 1953, to O. A. Ashland 
Letter, July 15, 1955, to O. A. Ashland_--____-2----- 2 sl sass 
Carnation Company of Oklahoma, Tulsa, Okla 
Civil No. 4076. $5552820150 1 Le cee in we ei Js cei 
Comments on the report of the Attorney General’s National Com- 
mittee To Study the Antitrust Laws 


701 
412 


135 
182 


905 


842 
937 


285 
264 
346 
891 
630 
113 
270 

61 

61 

60 


61 
60 
272 
270 


448 
913 








CONTENTS v 


Statements, letters, telegrams, ete.—Continued 
Cooperative News Service, article entitled ‘Sweden’ s QOil Co-ops 


Page 
Ditched State Ownership, Pet Sas - Eee on cercqoweetcsieveua 472 
Correspondence from various bakeries: 
Mrs. Rice’s Butter Top Bakery, Wallace, Idaho___.._..______- 929 
Pan-O-Gold Baking Co., Pipestone, Minn___................-- 930 
Debus Baking Co., Hastings, Nebr --.............--...----- 931 
Bake-Rite Baking Co., Stevens Point, Wis_..............._--- 931 
A. J. Cripe Baking Co. i SE Oe eee ee kee 931 
Cummings, Hon. Homer, Attorney General, letter, April 26, 1937, 
to the President Ee Nin cence ccncccncccessavill 827 
Debus, Saunder, preston, Debus Baking Co. , letter, October 26, 1955, 
to George 7 A IR te en ccna dccemonendadan nce 219 
Banaating opinion of Commissioner Mead_----...........-------- 838 
Dissenting opinion of Louis B. Schwartz__....................-_.- 73 
ey en BE oo do er anerccecevensseddnsceceun 73 
Food Field Reporter, article entitled ‘What Was Gained?” October 17 
I ea i in A is edn Nitin Balen dnbwaguctacces 423 
Gasoline tank-wagon prices, including taxes in effect during period 
ee SS en eee 928 
Griffith, Ernest S., Director, Legislative Reference Service, Library of 
Congress, letter, October "20, 1953, to Hon. Wright Patman______ 275 
Gwynne, John tie Chairman, Federal Trade Commission, letter, 
October 21, 1955, to po Ee ee 59 
Jones, Hon. Paul é., Member Congress, correspondence with con- 
MMS Cceee ie sel Ceca, Bo 740 
Kitchen, C. W., executive vice president, United Fresh Fruit and 
Vegetable Association, letter, October 10, 1955, to Hon. Wright 
SO cee ttircce dick Meena cnet aidadead ek oink einen aiid thesis ohipiies 596 
Kolodny, Joseph, managing director, National Association of Tobacco 
SeeeeUREInnEE, SRN hei cn eewconsesecendencus sie 900 
Latham, Prof. Earl, Department of Political Science, Amherst C ollege, 
I ee 687 
Lymes, Hal, accountant, letter, October 29, 1955, to Victor F. Wen- 
| CE Hi a hs Rhea e Men had ubtscchnamacengaknek stnetwemes 370 
McDonald, Angus, assistant legislative secretary, National Farmers 
Union, letter October 18, 1955, to John W. Gwynne_____________- 59 
National Association of Retail Druggists meeting with General 
Eisenhower on October 16, 1952, re antitrust laws__..___________ 318 
National competition committee... _......-.............--.-.....- 116 
National Council of Farm Coop2ratives, statement_._.-....._._.__ 594 
Oildom, October 27, 1955, article entitled ‘“Congressmen Puzzled by 
Connecticut Dealer Suit—Ponder Ruling on Gas Price Rebates’”’__._. 917 
Outline summary of a part of the testimony of Prof. Louis B. Schwartz, 
Law School of the University of Pennsylvania___._.....________- 70 
Rocky Mountain News, article entitled ‘Basing-Point Lobbyists 
IE TL RE ee ae 123 
Rocky Mountain News, article entitled “Pittsburgh Industrialists 
) Push Campaign for Basing-Point Lobby’’___._..__...-...-----__- 122 
Schmitt, Paul I., Schmitt’s Texaco Service, Louisville, Ky., letter, to 
RD IN a. seit ees te 5a ack hited oki = nb din phe en dad soe ntiadtie< 426 
PN i cl craelnea th enaeomni 182 


Snow, William D., general counsel, National Congress of Petroleum 
Retailers, Inc.: 
Letter, November 3, 1954, to Harry A. Babcock____._________- 914 


Letter, December 27, 1954, to Harry A. Babcock_____________- 916 
Stern, Robert L., Mayer, Friedlich, Spiess, Tierney, Brown & Platt, 

letter, September 15, 1955, to Hon. Wright Patman______________ 305 
Summary statement of position of Prof. Louis B. Schwartz, University 

of Peansyivania Law Sehool........ ... 22.2 cee ee 69 
Terry, J. | Terry’s Texaco Service, St. Matthews, Ky., letter, to 

I Nc cp ltnatuieniatl 427 
ee ee Gi nn ca ec eaecesonence 206 
The Canning Trade, article entitled “FTC and the Broker,”’ June 27, 

Re ctdh, SiS Ah dee dd akiiubiat dtcbdbndniesknenas 423 
a I eG I i a bia nis i db acetic va me Soin thn 205 
Total grocery store sales as compared to sales for grocery stores 

owned and operated in units of 11 or more, table__......._.____- 411 





VI CONTENTS 


Statements, letters, telegrams, ete.—Continued Page 
Toulmin, H. A., Jr., before the Select Committee on Small Business, 
CE aa inn seeisstsesgeeht takes ye ina a lana a ih tia che eiontien Shad 279 
Toulmin, H. A., Jr., before the United States Senate Judiciary Com- 
watbten, statetneiisiah oss de 2k tedtedasidchinidl «macdbemidee 266 
Unjustifiable competition.«..-_....~..i5~..--seide i... s-- 208 
Wendelin, Victor E., partner, Wendelin Baking Co., affidavit, State of 
Nehrasva, Loneutter Cometic s adetss anh ansinech cowdecnad~< 369 
Werne, Benjamin, counsel, United Fresh Fruit and Vegetable Assoeia- 
Cats, CUNT OC COUIINI Sis s 5 cts eddie Khatib a nin whin vemenen 597 
Rd dccnsdnctnicticanignscnmaddnini mes ns icaaisinas Cohibkind 943 





| 
: 
) 
) 


omens 





co eta a te sil a i i 





PRICE DISCRIMINATION 
The Robinson-Patman Act, and Related Matters 


MONDAY, NOVEMBER 14, 1955 


House or REPRESENTATIVES, 
Setect Committee To Conpuctr a Srupy AnD 
INVESTIGATION OF THE ProsLeMs OF SMALL BusINEss, 
Washington, D.C. 

The committee met, pursuant to recess, at 10:15 a. m., in room 1301, 
New House Office Building, Washington, D. C., Hon. Wright Patman 
(chairman) presiding. 

Present: Representatives Patman, Hill, and McCulloch. 

Also present: Everette MacIntyre, staff director and committee 
counsel, and Victor P. Dalmas, assistant to minority members. 

The Cuarmman. The committee will come to order. 

The committee is honored to have Prof. Walter Adams of the De- 

artment of Economics, Michigan State University. Professor Adams 
is an outstanding authority on competition problems. Two of his 
recent books, Readings in Economics and the Structure of American 
Industry, are widely used as reference books wherever students need 
to get a factual picture of the firms compesing American industry 
and wherever they need a stimulating analysis of current day economic 
problems. 

Professor Adams is an old friend of the committee’s. We invited 
him to come down and give the committee the benefit of his observa- 
tions as a professional economist on the problems with which we are 
dealing. One of the reasons why we particularly like to have you, 
Professor Adams, is that you always speak patty instead of in the 
language of your profession which the committee sometimes has diffi- 
culty understanding. We are glad to have you with us, Professor. 
We have been swearing all of the witnesses and while normally we 
don’t need to swear a witness who is here to give us his professional 
economic advice, you were a member of the Attorney General’s Com- 
mittee To Study the Antitrust Laws, and we may want to ask you 
some questions about that committee. All right, we will swear you. 

Do you solemnly swear to tell the truth, the whole truth, and 
nothing but the truth, so help you God ? 

Prof. Apams. I do. 


TESTIMONY OF PROF. WALTER ADAMS, MICHIGAN STATE 
UNIVERSITY 


The CHatrman. You have a statement to make. You may make it 
in your own way and if you want to yield for questions after you get 
through, it will be all right, whatever you prefer. You may proceed 
according to your own wishes. 


615 
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Prof. Apams. Thank you, Mr. Chairman. 

My name is Walter Adams. I am an associate professor of eco- 
nomics at Michigan State University, and was a member of Attorney 
General Brownell’s Committee To Study the Antitrust Laws. My 
books in this field are The Structure of American Industry and 
Monopoly in America: The Government as Promoter, which is to be 
published tomorrow by the MacMillan Co. 

I appear here today at the invitation of your distinguished chair- 
man and speak as a private citizen. 

We are witnessing today a growing concentration of economic power. 
The merger movement is in full swing, and the engines of monopoly 
are propelled by high-compression, superhorsepower motors. Yet 
we seem blithely unaware of a safety problem. We seem to do little 
about devising more powerful brakes and more effective safety mech- 
anisms, and the Brownell committee which was appointed to study 
this problem made only halfhearted gestures to slow down the horse- 
power race. 

It showed an inordinate concern for potential violators of the speed 
laws. The penalties it recommended are not such as to deter future 
violations; the corrective measures it suggested are excessively mild 
and unlikely to prove effective. Indeed, the committee advocated 
the relaxation of some safeguards which existing law provides for 
protecting the public. 

One of the most unfortunate portions in the Brownell committee 
report is the section on price discrimination. Here the committee 
seems to endorse the currently fashionable gospel of “hard” competi- 
tion, viz. the notion that in concentrated industries price discrimina- 
tion is desirable because it allows powerful buyers to extract dis- 
criminatory discounts from powerful sellers and to pass these 
economies on to consumers in the form of lower prices. 

In this view, by a simple process of double-think, price discrimina- 
tion becomes price competition and a Robinson-Patman vice a Sher- 
man Act virtue. Implicitly, the Robinson-Patman Act stands con- 
demned as a promoter of uniform (inflexible) prices and “soft” 
competition, whereas the Sherman Act is praised for encouraging 
lower prices and “hard” competition. 

Translated into plain language—and avoiding semantic, legalistic 
and economese gobbledegook—this means that if we want competi- 
tion in America today we must allow firms with substantial market 
power not only to retain that power, but also to engage in price dis- 
crimination to a virtually unlimited extent. 

It means that we should settle for whatever price competition we 
can get—even though this is achieved at the expense of a substantial 
lessening of competition and a tendency toward monopoly. 

It means not only the toleration of substantial market power but 
also the fortification of such power by granting its possessors the 
right to use the monopolist’s favorite weapon of economic warfare— 
the right to discriminate. ae 

Interestingly enough this gospel of “hard” competition is no more 
than a theory. It rests largely on unsubstantiated assumptions and 
little concrete evidence. In fact, much of the evidence available to 
date points the other way. 
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Thus Professors Dirlam and Kahn, in their careful study of the 
A. & P. case, found that the utopia of “hard” competition is, like most 
utopias, more ephermeral than real. According to Dirlam and Kahn, 

& P. was not very successful in obtaining price concessions from 
powerful oligopolist suppliers—notably the soap, ceretal and biscuit 
companies. The evidence, say Dirlam and Kahn, does not indicate 
that A. & P. ever tried to bargain for concessions from the highly 
concentrated producers of evaporated milk. Where it did get dis- 
criminatory discounts from oligopolists like the milk distributors of 
Buffalo, New York City, St. Louis and Chicago, A. & P. kept them 
= and apparently did not pass them along to the consuming 
public. 

More typically, the company got concessions not from strong but 
from weak suppliers—the canners, the fruit and vegetable growers and 
a aC who are too numerous and too unorganized to exploit any- 


Have too, however, there is no telling whether the concessions 
actually resulted in general price reductions. As Dirlam and Kahn 
observe, the countervailing power exercised through price discrimina- 
tion “is not always nor necessarily beneficial, unless one defines it so. 
The same power can be used to countervail or to exploit. It may be 
used in a way which in the end benefits the ultimate consumer, or it 
may benefit only its possessor.” 

On the evidence so far available, I am not persuaded that we must 
permit pervasive price discrimination in order to save the consumer 
from the alleged depredations of “soft” competition. Price discrimi- 
nation may be one way of shaking a rigid price structure in con- 
centrated industries, but it is certainly not the only way nor the 
socially most desirable way. 

Clearly, if industrial concentration results in rigid prices and if we 
consider rigid prices economically undesirable or harmful, the most 
obvious remedy is to deal with the disease and not with the symptom. 

In plain words, if “hard” competition is the objective let us tackle 
the problem of industrial concentration directly so that we can get 
the “hard” competition which an effectively competitive industry 
tends to assure. 

The fact, of course, is that the Robinson-Patman Act does not stand 
in the way of economic progress or the development of more efficient 
methods of distribution. 

Section 2 (a) of the act clearly provides that a seller may discrimi- 
nate in price even though the effect of such discrimination is to sub- 
stantially lessen competition—if he can show this discrimination is 
justified by actual savings in cost. 

Thus the act permits an injury to competition, but only where it can 
be demonstrated that the public gets a commensurate or countervailing 
benefit as a result of greater efficiency. 

Congress certainly leaned over backward to make sure that it did 
not stifle the incentives for economic progress resulting from more 
efficient ways of doing business. Few economists would quarrel with 
the penny ee this section of the law. 

The really controversial section of the act, however, is section 2 (b) 
which permits a seller to discriminate in price in order to meet the 
equally low price of a competitor in g faith. Here there is no 
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cost justification proviso—no obligation to show that the price dis- 
crimination grows out of superior methods of distribution. 

Instead, under the Supreme Court interpretation in the Standard 
Oil of Indiana case, “good faith” and I put quotation marks around 
that advisedly, becomes an absolute defense to a charge of price dis- 
crimination even though the effect is to substantially lessen competi- 
tion. 

This, in my opinion, is not sound economic policy, and I would 
strongly urge that section 2 (b) be clarified so that good faith would 
be an absolute defense to a charge of price discrimination, unless the 
effect of such discrimination is to substantially lessen competition. 

As I indicated in my dissent in the Brownell committee report: 

Unless Standard of Indiana’s rationale is so modified by Congress, small 
buyers may again be disadvantaged not alone by superior efficiency of mass 
purchases, but by their sheer market power. An absolute good-faith defense may 
cloak various forms of harmful basing-point systems and, by making intent rather 
than market effect an enforcement standard, hinder enforcement officials from 
prosecuting discriminations with anticompetive effects. Such an eventuality 
is not in the best inerests of a competitive economy. Until the objectives of 
the Sherman Act become an economic reality, the Robinson-Patman Act is needed 
to curb abuses of market power through discriminations unrelated to efficiency. 

In conclusion I should note that the hard competition advocates 
have attacked the Robinson-Patman Act without due regard to other 
areas of the economy where so-called soft competition is not only more 
prevalent but where it is actually encouraged and promoted by gov- 
ernmental action. 

For example the Interstate Commerce Commission stifles freedom 
of entry into the trucking industry and the Civil Aeronautics Board 
does the same in the airline industry. 

Today a man cannot run a truck from Detroit to Indianapolis with- 
out having a certificate of convenience and necessity from the ICC, 
and the ICC tells him what route to take, what commodities he may 
transport, whether he can lease his truck to others for the return trip, 
whether he must return to his home base empty, et cetera. Is this hard 
competition or does it merely protect established trucking lines and 
the railroads against new competitors who are ready, willing, and able 
to risk their capital in the great tradition of American free enterprise ? 

If I may deviate from my prepared text here for a moment, Mr. 
Chairman, a Senate committee is currently studying the question of 
General Motors. In the automobile industry you have the problem 
of not being able to get enough people to enter the industry in order 
to provide for effective competition, but here in trucking and airlines, 
you have people falling all over themselves trying to get into the 
industry. 

Who shuts the door? Who says you can’t come in? The United 
States Government itself. 

I think we ought to rethink our policy with regard to some of these 
regulated industries. 

Secretary Weeks and his Cabinet Committee on Transportation 
recommended substantial reduction of governmental authority over 
railroad rates, but fal to recommend a simultaneous repeal of the 
Reed-Bulwinkle Act which permits what amounts to collusion be- 
tween the railroads. Is this hard competition? There are many other 
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examples that could be cited, but I hesitate to burden you with addi- 
tional details. 

I know all the members of this committee will read my book very 
carefully and the cases set forth therein. 

Let me simply say that before the Robinson-Patman Act is sacri- 
ficed on the alter of hard competition, let us make certain that there 
are no better or more worthy sacrificial lambs to be found elsewhere. 

Thank you, Mr. Chairman. 

The Cuarrman. You made a very interesting statement, Professor 
Adams. We appreciate it and know it will be helpful to the commit- 
tee. We shall look forward to reading your book. I have read your 
other books and I know this one will be interesting and helpful too. 

Mr. McCulloch, would you like to ask some questions ? 

Mr. McCuttocu. Yes; just a couple, Mr. Chairman. 

Professor Adams, do your minority views recommend any positive 
action, any amendment to our laws in the field you have been discuss- 
ing ¢ 

Drofessor Apvams. Yes, sir; my dissent on the Robinson-Patman Act 
in particular recommends a clarifying amendment to section 2 (b), 
an amendment that would make clear that good faith is an absolute 
defense to a charge of price discrimination, unless the effect thereof is 
to substantially lessen competition or tend to create a monopoly. 

In other words I think good faith ought to be a defense in all cir- 
cumstances except where you have a substantial lessening of competi- 
tion. 

That is different from the policy you have under 2 (a) and the 
policy reasons for that should be clear. 

2 (a) permits cost justification as an absolute defense, but there you 
have sound economic reason for that, because you don’t want to stifle 
in that regard superior efficiency, you don’t want to stifle economies 
being passed on to the consumer. But the present good faith defense 
under section 2 (b) does not assure any benefit to the consumer. 

Mr. McCutiocn. Then do I also understand from your statement 
that it might serve a useful purpose if the standing committees of 
the House and Senate charged with responsibility in the field, for 
instance the Interstate and Foreign Commerce Committees renewed 
consideration of some of these grandfather clauses as we call them 
in transportation ? 

Professor Apams. Very definitely. In the 1930’s some people had 
the naive thought that by more regulation you could better protect 
the public interest. While a little experience in that field I think we 
now have to come to the recognition that perhaps the best protection 
for the consumer is not regulation but more competition, especially 
in industries like trucking where there is no sound economic reason for 
aArg a Government agency saying you can do this and you can’t 

o that. 

The Government ought to come in and set down safety regulations. 
I am for that, a thousand percent but I am opposed to the Govern- 
aes fixing rates, routes, or related matters and the same goes for the 
airlines, 

By the way I arrived at 5 o’clock this morning, Mr. Chairman, after 
having lived through a dramatic example of the disadvantages of 
monopoly from the consumer’s point of view. 
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I am in the clutches of the monopolistic Capital Airlines and it is 
their inefficiency which prevented me from getting a plane at a decent 
hour last night. It was not the weather either. 

(Discussion off the record.) 

The Cuarrman. Mr. MacIntyre? 

Mr. Macinryre. Professor Adams, in the Attorney General’s com- 
mittee to study the antitrust laws, there was evidently discussion 
about the Robinson-Patman Act because the report of that committee 
deals considerably with that subject. 

I want to ask you whether in your participation of any of those 
discussions did anyone bring in any evidence that the Robinson-Pat- 
man Act has ever caused higher prices to be paid by consumers ? 

Professor Apams. Mr. MacIntyre, without disclosing any of the 
confidential proceedings of the committee, it is fair to say—and the 
majority would not deny this—that the committee did not make a fact- 
finding study. 

In other words people who served on that committee have pretty 
much arrived at their conclusions as to general policy. They had 
formed their impression as to what the law is and what the facts are 
before they joined the committee and the report is merely a summary 
of their views. 

Several of us on the committee, I might say, suggested that fact- 
finding studies be made, but it was argued that there was not enough 
time for that. 

I think this is unfortunate, because there has been a tremendous 
propaganda campaign, as you well know against the Robinson-Patman 
Act and the thing that pains me is that very little evidence has been 
brought in to back up that case. 

I think I am open minded enough to be convinced if somebody shows 
me evidence, but I will not swallow the output of slick public-relations 
men who use catchy phrases without presenting scientific evidence. 

As I indicated in my prepared statement, I know of very little scien- 
tific evidence to show that the Robinson-Patman Act is a price-raising 
statute. 

Mr. MacIntyre. Are we to gather from your testimony such dis- 
cussions as took place in the committee dealing with this subject are 
based on arguments of those representing defendants in those cases 
without presenting any facts to back them up? 

Professor Apams. Yes; that is true. The people who then repre- 
re defendants in these cases argued with people who disagreed with 
them ; yes. 

Mr. MacIntyre. We frequently hear it said that while the Robinson- 
Patman Act increases competition among distributors, wholesalers, re- 
tailers, et cetera, because it prevents the big distributors from getting 
unwarranted advantages, the law tends to lessen competition amon 
manufacturers. I am sure that you are familiar with that kind o 
argument. Now I would like to ask you this. Why is it that price 
discriminations are not just as harmful to competition among manufac- 
turers and among other sellers, since it is a means by which big sellers 
destroy smaller sellers without respect to their sellers’ efficiency ? 

Professor Apams. That is quite correct I believe. 

A manufacturer by engaging in pervasive price discrimination can 
build up his own market power. That is he can lessen competition on 
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the selling and on the buying level simultaneously. There are two 
ts to price discrimination. 

r. MacIntyre. In the Attorney General’s committee’s discussions 
with them were the arguments advanced to the effect that there was 
no injured competition among manufacturers, that is the sellers, as 
a result of any price discrimination ? 

Professor Apams. Mr. MacIntyre, I really don’t recall. There were 
so many things discussed by the committee that I cannot specifically 
recall that discussion taking place. 

Mr. MacIntyre. You have not seen anyone bring forward any 
evidence either in that committee or in other places which would tend 
to show that the Standard Oil Trust in its price discrimination say 
between 1900 and 1910 was not destroying competition in the primary 
line of commerce? 

Professor Apams. No, sir, I have not. 

Mr. MacIntyre. And when you have that sort of situation does 
it help the public interest any more because Standard Oil Trust or 
Standard Oil of Indiana, whichever you may have before you, is thus 
destroying competition intending to create a monopoly in good faith 
anymore than that helps the public interest when it is in bad faith? 

rofessor Apams. Mr. MacIntyre, if there is anything clear under 
the antitrust laws, it seems to me, it is that if competition is what we 
are interested in, if competition is what we want to preserve, then 
the intent standard is absolutely irrelevant. What we have to look at is 
the effect and not the intent. 

I am willing to say this. That most businessmen in most situations 
are motivated by good faith, that is, their primary motivation, is 
simply to make profit. The question from the policy point of view is 
how should they be permitted to make profit, by engaging in price dis- 
crimination or uniform reduction of prices to any and all comers. 

I think sound social policy requires that price reductions be made 
to all, not to a favored few. 

Mr. MacIntyre. Are we correct in our understanding of your 
testimony that you are against monopoly as much when it is created 
in good faith as when it is created in bad faith ¢ 

Professor Apams. Absolutely. As Learned Hand that great judge 
put it, the Sherman Act was not designed to condone good trusts or 
to condemn bad trusts. It was designed to forbid all trusts. 

Mr. Macintyre. Is it your appraisal of the Attorney General’s 
committee’s report on this question of good faith that it is in favor 
of monopoly if created in good faith through price discriminations? 

Professor Avams. Let me phrase my answer this way: I think the 
committee goes much too far to suit me in embracing the good-faith 
standard. 

They underwrite the good-faith standard in the Standard Oil of 
Indiana case. I don’t think that should have been done. 

Professor Kahn tried to reason with the Committee as is obvious 
from his dissent on section 2 (b)—let me find the page of that if I 
may—pages 185 and 186 of the Attorney General’s report and Mr. 
Kahn tried to take a middle position between the majority and my 
own position and yet the majority would not go along with that. In 
other words the majority view on this good-faith question represents 
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an extreme endorsement of good faith. They wanted it to be an abso- 
lute defense regardless of the effect on competition. 

1 don’t think that is desirable. I don’t think that was the intent of 
the Clayton Act or the Robinson-Patman Act. 

Mr. MacIntyre. Isn’t what you have just said in effect this, that 
the Attorney General’s committee’s report, pages 185 and 186, takes 
the position that price discriminations, which have the effect of sub- 
stantially lessening competition and tending to create monopoly 
should be allowed and if it can be shown to have been carried on in 
good faith, isn’t that it? 

Professor Apams. I think that is substantially correct, yes. 
~ Mr. Macinryre. Now you are familiar with the people who con- 
stituted the working groups dealing with the Robinson-Patman 
Act and Professor Oppenheim has been giving to this committee the 
names of those who were on the work group dealing with distribution, 
which incidentally had to do with the Robinson-Patman Act. 

I want to ask you whether you knew of any work group dealing 
with the Robinson-Patman Act and which had responsibility for mak- 
ing interpretations and recommendations to the full committee con- 
cerning that law, that had other professors such as yourself or others 
who were not involved in cases before the Antitrust Division or the 
Department of Justice ? 

Professor Apams. Mr. MacIntyre, before I answer that question, 
I want to make sure that I have the correct understanding here. You 
say that the cochairman has supplied you with the names of the people 
serving on particular work groups, because previously that was con- 
sidered classified information. 

Mr. MacInryre. He gave us the names of those that were on the 
work group for distribution and they were the following: H. Thomas 
Austern, Cyrus Austin, Charles Wesley Dunn, Thomas F. Daly, Prof. 
James A. Rahl, Albert Sawyer, and William Simon. 

You recognize those as people who constituted that work group ? 

Professor Apams. Yes,sir,[ do. That is right. 

Mr. MacInryre. And you recognize that the majority of those 
represented defendants in price discrimination cases ? 

Professor Apams. Yes, sir, I do. And their views on the subject 
were well-known prior to their appointment to the Brownell com- 
mittee, I might add. 

All of those gentlemen or practically all of them were men who 
had written articles in this field and most of them were violently 
opposed to the Robinson-Patman Act. 

I think Professor Rahl of Northwestern had said in several places— 
I can’t recall them exactly and I don’t want to do an injustice to him— 
but it is my impression that the has advocated repeal of the Robinson- 
Patman Act on several occasions. 

That was Professor Rahl of Northwestern. 

Most of the other professors on the committee as you know were 
concentrated in one work group and that was the one on legal and 
the economic concepts. That has the broad area of interpretation of 
the Sherman Act and so on. 

Mr. MacIntyre. So, so far as you know all the people who were 
on that work group had prejudged the Robinson-Patman Act and 
their position as to whether it should be continued ? 
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Professor Apams. That is true of most of them, I believe. 

Mr. MacIntyre. In your own case, how was it determined on which 
work group you would serve ? 

Professor Apams. This was done by assignment of the cochairman. 
I had no discretion in the matter. 

Mr. Macintyre. It is noted in the partial statement of your dis- 
sent which is published in the report of the committee, you state— 
I can see no useful purpose, however, in minimizing the general disagreement 
which naturally would emerge in the process of preparing this document, and I 
regret that I have been unable to agree with the co-chairmen and most of the 
committee members on the undesirability of signed statements of concurring and 
dissenting opinions. As is apparent in this report, the committee has preferred 
not only to minimizing disagreements by confining expressions of disagreement 
to the anonymous form of statements that “some members dissented.” 

Now I note that you further state that you feel that on a report of 
this character members should take individual responsibility identified 
by names for their views at least on major issues. 

Do you think that this report would have had a great deal less 
weight with the courts in interpreting the law and with others if there 
had been a majority and minority opinion on each major issue with 
the individual sisi supporting each position clearly indicated so 
that the courts and the general pitibiic would know who the people are 


who were subscribing to these views ¢ 

Professor Avams. As you point out there I was against the anonym- 
ity of committee members in expressing their views and my personal 
preference would have been to have an exact vote taken on each of the 
a issues to indicate just how evenly divided perhaps the majority 
an 


minority were on particular issues. 

As it is this report tends to minimize the disagreements of commit- 
tee members and therefore tends to overstate the case of the majority, 
that is, the majority position I am afraid will carry much more impact 
than it ought to. 

The implication is that there was much more unanimity as to that 
than there actually was on the committee. 

Mr. MacIntyre. In other words by acting and reporting in that 
way, the report takes advantage of some good names of people who 
are on the committee, because you cannot tell whether they agree or 
disagree with the majority report. Is that correct ? 

Professor Apams. That is substantially correct, yes. 

Mr. MacIntyre. Professor Adams, I call your attention to the 
committee’s proposed definition of price on page 183 of the report from 
which you and Professor Rostov and others dissented. 

Here the majority report reads as follows: 

We think section 2 (b) refers to the actual, laid down cost—inclusive of 
freight—paid by each buyer. 

Since the Robinson-Putman Act runs against discriminations in 
price that would automatically exclude basing-point systems and other 
delivered price systems from the purview of the Robinson-Patman 
Act, ele it not, even though the facts showed that there had been 
a substantial lessening of competition between and among the com- 
petitors using these delivered price systems? 

Professor Apams. I think the section on delivered pricing systems 
is probably one of the most outrageous sections of this report. From 
an economic point of view it is ridiculous to define price under a basing 
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point system in terms of delivered price. You can never spot price dis- 
crimination that way. 

_ You have to define price in a meaningful economic sense by focus- 
ing on mill net price. That is the only way that price discrimination 
ever shows up. When I use the word price discrimination in this con- 
text I am using it in an economic not legal sense. Both Professor 
Rostow and I would concede once you have found there is price dis- 
crimination, the next question is “Is it the kind of price discrimination 
that is prohibited by law?” But you can’t simply deny that there is 
price discrimination under a basing point system. 

_ Another point that I just can’t understand in the majority view 
is the differentiation between conspiratorial and nonconspiratorial 
basing point systems. 

I don’t think I am betraying the confidence of the committee when 
I say I asked for an example of a nonconspiratorial basing point sys- 
tem. I don’t know of any. How can you have a nonconspiratorial 
basing point system? Once people agree on the formula, that is it. 
You don’t need recurring meetings to get the boys lined up, to get 
all your ducks ina row, That isn’t necessary. 

Mr. MacIntyre. But the ones to whom you threw out that chal- 
lenge did not bring in evidence of their position contrary to the posi- 
tion you just stated? 

Professor Apams. Not that I recall. 

Mr. MacInryre. Is it clear to you that the recommendations of the 
majority report dealing with the Robinson-Patman Act would remove 
basing point and other delivered price systems from the jurisdiction 
of the Robinson-Patman Act? 

Professor Apams. That would seem to me to be the weight of the 
majority opinion, yes. 

Mr. MacIntyre. Professor Adams, Professor Alfred Kahn stated 
in his dissent that the majority of the committee’s recommendations 
with respect to the Robinson-Patman Act are based on the premise 
that price discriminations should be permitted except where the dis- 
criminations are motivated by predatory intent, that is at the bottom 
of page 185. 

Would you agree or take exceptions with Professor Kahn’s obser- 
vation of the majority report in this respect ? 

Professor Apams. May I take just a moment to read that again? 

I think that is correct. 

Mr. MacIntyre. In your view is there any conflict between the 
Sherman Act and the Robinson-Patman Act? 

Professor Apams. No, I think of late that it has become fashionable 
to point to the fact that the Robinson-Patman Act has a different phil- 
osophic orientation than the Sherman Act. I don’t think that is so. 
It has not been demonstrated to my satisfaction on the basis of scien- 
tific evidence that the Sherman Act has one objective and the Robinson- 
Patman Act another objective. 

Both acts have as their primary goal the preservation of a com- 
petitive economy. They use different means to achieve that common 

oal. 
° Mr. MacIntyre. One steps in a little earlier than the other to get 
at the practices which promote monopoly, is that correct? 

Professor Apams. Exactly. The Robinson-Patman Act, as the 
Clayton Act before it, tried to prevent monopoly in its incipiency, to 
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nip monopoly in the bud, so to speak, before it has developed to a full- 
blown Sherman Act type of violation. It has a preventive philosophy 
rather than a remedial philosophy behind it. 

Mr. MacIntyre. I note on page 177 of the Attorney General’s re- 
port that it is indicated at least three members of the committee dis- 
agreed with the majority recommendation concerning the quantity 
limit proviso. The report here quotes Professor Schwartz and one 
other member as saying that the majority had had no “real experi- 
ence” to support their views and that the majority appeared to be 
in seeming haste in condemning a law that small-business men regard as im- 
portant protection against price discrimination. 

I wonder, with all of the discussion about efficiency in the majority 
report, you were made aware that the quantity limit proviso au- 
thorizes the Federal Trade Commission to set quantity limits beyond 
which discounts cannot be given on account of quantities purchased. 
That is a qualifying phrase of the law—‘on account of quantities pur- 
chased”—and any quantity limit rule promulgated by the Federal 
Trade Commission cannot prevent further discounts which reflect 
the sellers’ savings in costs due to different methods of manufacturing, 
distribution, or sale. 

Do you follow me there ? 

Professor ApamMs. That was a long question. 

Mr. MacIntyre. Let me restate it briefly. There has been much 
discussion about the quantity limit proviso cutting off cost savings, 
but did it come to your attention in these discussions in the Attorney 
General’s committee that the quantity limit proviso has no applica- 
tion at all to discounts that are applied because of different methods 
which result in cost savings? 

Professor Apams. That is quite correct. No evidence to that effect 
was presented, as I recall. 

Mr. MacInryre. In other words the position taken in the Attorney 
General’s report did not take that vital factor into account ? 

Professor Apams. I don’t think it did and Professor Schwartz was 
absolutely right when he said that the committee seemed in unseemly 
haste to condemn a law that small-business men regard as important 
protection against price discrimination. 

In other instances the committee was reluctant to comment on pend- 
ing cases, cases that were before the court, and when this committee 
report was drawn up, the quantity limit rule in the rubber case had 
not yet been decided. 

Judge Holtzoff’s rule came after the committee report was pub- 
lished. Nevertheless the majority seemed quite anxious to blast the 
quantity limit proviso before there had been a single case decided 
under it. 

Mr. MacInryre. And while the case was pending in court? 

Professor Apams. Yes. 

Mr. MacIntyre. Professor Adams, this committee has heard state- 

Was that your impression of the final report that certain members 
started out with certain missions they wanted to accomplish and that 
ments to the effect that at the time the Attorney General’s committee’s 
report was being drafted and put into final form it was a comman 

thing for members to remark as “Well, I see So-and-So got what he 

— into the report and So-and-So got what he a in,” and so 

orth. 
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they succeeded in logrolling their particular recommendations into 
the report ? 

Professor Apams. Well, that is a pretty difficult question to answer, 
Mr. MacIntyre. I would say that logrolling in a sense was inevitable, 
given the size of the committee. There were 60 members as you know 
and I will say that particular members felt more strongly about cer- 
tain sections of the report than about other sections. 

The only group, if I may select a group that was pretty much fighting 
on all issues, was the professorial contingent of the committee. 

Mr. MacIntyre. Professor Adams, at page 177 of the report of the 
Attorney General’s committee, there is the beginning of a discussion 
about the treble damage provision of the antitrust laws. 

That is for treble ee to those that are injured. And a posi- 
tion is taken in that report against the mandatory treble damage 
provimone in the law. A are acquainted with that position; are 

ou ? 
7 Professor Apams. Yes, sir. 

Mr. MacIntyre. Now, heretofore in the record of this committee 
there has been placed statistics showing that within the past 5 years 
more than 1,054 private civil suits have been brought by private parties 
to enforce the antitrust laws and to secure damages because of in- 
juries. 

According to the statistics in the committee record, that number for 
5 years is almost double all the civil suits brought by the Antitrust 
Division of the Department of Justice since 1890. 

Would you care to comment upon those statistics as some indication 
of the effectiveness of private civil suits in the enforcement of the 
public policy under the antitrust laws. 

Professor Apams. It is my impression that the small company, 
typically small company that sues for triple damages under the anti- 
trust laws is usually at a hopeless disadvantage to start with and the 
least you could do for a plaintiff of that sort is to give him mandato 
triple damages. This serves as an incentive to make the law self- 
enforcing. so to speak, where people directly injured under the anti- 
trust laws will bring their own cases to prevent abuse of market 

ower. 
7 Mr, MacIntyre. Are we correct in our understanding of your testi- 
mony, then, that it is to the effect that the recommendation made in 
this report of the Attorney General’s committee against the manda- 
tory triple damage provision is against the public interest ? 

Professor Apams. In my opinion it is. 

Mr. MacIntyre. That’s all, Mr. Chairman. 

The CHarrman. I want to ask you about this statement that you 
made about the proceedings being confidential. 

How many actual meetings of the whole committee did you have, 
Professor Adams? 

I believe you met in Washington and in Michigan. 

Professor Apams. We met once in Washington and once in Ann 
Arbor. I am trying to recall whether there was a third meeting. I 
am not sure. I would say 2 or 3. 

The Cuarrman. How long were the meetings? Were they over a 
period of days or did they have a session in the morning and one in 
the afternoon ? 
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Professor Apas. As I recall now, I don’t think that any of those 
meetings lasted more than 2 days, and not all members were present 
all the time, of course. 

The Cuarrman. Did you have the various groups present their 
recommendations like the group on distribution? Did the other work 
groups present their recommendations to the whole committee ? 

Professor Apams. Yes, sir; they did, The distribution work group, 

for example, would meet, would agree on recommendations, sometimes 
indicating minority views, and those would then be circulated among 
all the members of the committee in mimeographed form. Those 
recommendations would then be discussed by the whole committee. 
. Of course, there was limited time, Mr. Chairman, for discussion of 
any particular point. You can’t write a document as lengthy and as 
complicated as this one by just having 2 or 3 meetings lasting for 2 or 
21% days each. 

The Cuarrman. What was your pledge to secrecy; to what extent 
was that done? 

Professor Apams. Well, I was not to discuss the internal operations 
of the committee and I was not to disclose the membership of the indi- 
vidual work groups. 

The Cyaan. If you were evaluating the members of this com- 
mittee as between those whose views were known to be in favor of a 
deliberate pricing system, a basing point system, to be used as price 
discrimination, and for the Standard Oil of Indiana case and against 
the Robinson-Patman Act, classifying them on one side or the other, 
how would you consider that committe stood in numbers approxi- 
mately ? 


Professor Apams. I hesitate to give you any percentage figures 
there, Mr. Chairman, 

Let me summarize my views by saying this. That I could easily 
have predicted the outcome of the committee’s deliberations on this 
issue in advance. 

The CHarrman. You felt it was obvious in view of the fact that so 
many of them were committed, having represented clients in cases that 
were involved in antitrust laws. You also knew how the attorneys in 
those cases argued the law; therefore, with that knowledge and those 
attorneys being on the Attorney General’s Committee, you felt sure 
that they would not change their minds; that their views were well 
known and they were committed. Therefore you knew what the 
report was going to be in advance ? 

Professor Apams. Yes, sir; very many of the attorneys on the com- 
mittee, of course, had done substantial writing in this field, in law 
reviews, and so on, and their views were quite well known, almost on 
all of these issues I would say. 

The CHarrman. Out of the 61 members, how many would you con- 
sider had views that were well known that way ? 

Professor Apams. Well, that is hard to say, Mr. Chdirman. I would 
have to go down the list and count. I would say that considerably 
more than half. 

The Cuarrman. Considerably more than half? 

Professor Apams. That is just a rough guess without seeing the com- 
mittee membership list before me. 

_ The Cuarrman. I think more than half of them had been attorneys 
in cases on the other side from the side that you are speaking. 
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Any further questions, Mr. McCulloch ? 

Mr. McCuttocu. Professor Adams, did you change or modify your 
views in the fields in question from the time you were appointed on the 
committee until the report was finally drafted ? 

Professor Apams. The reason I pretty much stuck to my views was 
that no evidence of a factual nature was presented to make me change 
my mind. The only way I think members of the committee could 
conceivably change their minds on particular issues was through a 
fact-finding investigation and it was unfortunate that this committee 
was not a committee. 

It would have been interesting for example for the committee to 
investigate the proposition that the Robinson-Patman Act stands for 
soft competition and the Sherman Act stands for hard competition. 
We should have gone into this matter in a factual way. I think most 
of the members of the committee were reasonable people. 

Mr. McCuttocn. May I say briefly that your answer is no, your 
views had not changed and if any of the others changed their views 
from the time of their appointment to the time the report was com- 
pleted, you are not aware of such change. 

Professor Apams. That is right, sir. 

The Cuarrman. Did you know that this report was going to be sent 
to the United States district judges? 

Professor Apams. I think mention was made of the fact, Mr. Chair- 
man, that the committee anticipated that the main impact of this 
report would not be so much in the field of legislation as in the field 
of judicial interpretation. 

The Cuarrman. I see. 

Professor Apams. That is, this was to be a handbook, you might say, 
for the judges more so than a document recommending space legis- 
lative action by Congress. 

The Cuatrman. Who created that impression, Professor Adams, 
that your work when printed would be used more in the field of inter- 
pretation than in the field of legislation, interpretation by the courts 
or the FTC? 

Professor Apams. It is my recollection that that came up a number 
of times when proposals were made for legislative changes, and the 
impression was then created that we ought to minimize the amount of 
legislative changes that we recommend, that our primary impact will 
be on interpretation of existing law rather than changes in existing 
law. 

The CxHarrman. Did this information come from just different 
members of the committee of 61, or from the cochairmen, or from 
whom did this statement come, if you recall ? 

Professor Apams. I can’t pin that down exactly, Mr. Chairman. 

The Cuarrman. But it was a general understanding. 

Professor Apams. It was my understanding, at any rate. Unless I 
was hopelessly Misinformed. 

The Cuareman. Evidently it is slanted toward that direction, = 
way. It is obvious that the book indicates that if the courts would 
interpret the law as they wanted it interpreted, no legislation is 
necessary ; that is correct, isn’t it ? 

Professor Apams. Yes, sir. 

The Cuareman. So you are corroborated in your belief by the actual 
results of the report and the actual language of the report. 
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Any other questions? 

Professor s. I think it is safe to say, Mr. Chairman, that if 
the courts and the Commission followed the interpretation of the 
Robinson-Patman Act proposed by the majority, that the act for all 
practical intents and purposes would completely emasculated. 

The Cuarrman. Without coming to Congress at all. 

Professor Apams. That’s right. You would not have to repeal the 
law in that case. 

The CHamman. It is rather ironical in view of the fact that they 
tried just as hard as outside paid lobbyists could perform a service 
to repeal this law since 1948, when the basing point decision was ren- 
dered by the Supreme Court and they were unsuccessful in doing it. 
Although it did reach the White House one time and the President 
vetoed it. And having been unsuccessfuly in all their attempts and 
endeavors to change the law by legislation, then it looks as if this 
would be a good means of getting their views carried out through 
court interpretation by bypassing the Congress. 

Does that coincide with your views on the subject ? 

Professor Apams. Again, Mr. Chairman, I must say that I am an 
“effect” man rather than an “intent” man. I don't know what their 
intent was but that in my opinion will be the effect of the report. 

The Cuarrman. Thank you very much. 

Mr. McCutzocx. One more question. 

The Cuarrman. One more question by Mr. McCulloch. 

Mr. McCutxiocn. Mr. Chairman, since we have this matter of intent 
and effect sometimes resulting in a distinction without differences if 
I might use a good old phrase, I would like to ask you, Professor 
Adams, if at the time you accepted the appointment and during the 
time that you worked, you had in mind both the statement of the At- 
torney General at the time the committee was about to be created and 
the statement of President Eisenhower as to his hopes of what this 
committee would do. 

Professor Apams. Yes, sir; I did. 

Mr. McCutiocn. Did you ever call those very fine words of the 
President and only to a lesser extent that of the Attorney General to 
the committee members as they were working in this important field? 

Professor Apams. There was some discussion of whether the com- 
mittee was fulfilling its mandate by submitting this kind of a report. 

Again one of the major issues before the committee—and I don’t 
think I am betraying any confidence in saying this—was whether we 
ought to be a fact finding committee or a committee which merely sum- 
marized what we thought existing law to be. 

Mr. McCuttocn. Do you think this committee failed in the mission 
to—and now I am quoting the words of President Eisenhower “pro- 
vide an important intstrument to prepare the way for modernizing 
and strengthening our laws to preserve American free enterprise 
against monopoly and unfair competition.” 

Professor Anams. Mr. McCulloch, very respectfully I must say that 
in my opinion this committee report will not have the effect of 
strengthening the antitrust laws but rather we can say weakening the 
antitrust laws. I think the President’s statement is an admirable one, 
but. I don’t think this report will realize the objective he set forth in 
the words you quoted to me. 
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Mr. McCu.iocn. And it was your position, Dr. Adams, that as this 
report was taking final form so that the committee members knew of 
your positions and your feelings and so on with respect thereto? 

Professor Anams. Yes; I think they did. 

Mr. McCutiocn. That is all. 

The Cuatrman, Have you finished? 

Mr. McCuttiocn. Yes, sir. 

The Cuarrman. Thank you very kindly, Professor Adams. 

Professor Apams. Thank you, Mr. Chairman. 

The Cuatrman. Prof. Holbrook Working. 

Professor, would you mind being sworn, please, sir? 

Do you solemnly swear the testimony you will give before the 
investigating committee will be the truth, the whole truth and nothing 
but the truth so help you God? 

Professor Worxrne. I do. 

The Cuatrman. Thank you, sir. 

We will be honored now to hear from Prof. Holbrook Working who 
is associate director of Food Research Institute, Stanford University, 
Stanford, Calif. 

Professor Working has had a long and distinguished career both as a 
professor in several of our largest universities and as an economic 
adviser consultant to several executive agencies, such as the War 
Production Board during World War II. Professor Working is per- 
haps best known for his studies on commodity markets and he is 
especially expert on agricultural commodities. 

Professor Working, I notice that your biography in Who’s Who in- 
dicates in addition to being a member and a leader in many learned 
societies, you are also a Republican and a Congregationalist. I want 
to say that when the Robinson-Patman Act was passed it had the sup- 
port of Republicans and Congregationalists. 

The act passed both Houses of Congress almost unanimously, so 
if the act has helped to preserve small business from destruction from 
sheer market power and has helped preserve the free-enterprise sys- 
tem in some degree—as I think it has—small business and the public 
generally can thank the Members on both sides of the aisle. 

Please proceed in your own way. Would you like to be interrupted 
for questions or have the questions saved until you are finished with 
your statement? 


TESTIMONY OF PROF. HOLBROOK WORKING, ASSOCIATE DIREC- 
TOR, FOOD RESEARCH INSTITUTE, STANFORD UNIVERSITY, 
STANFORD, CALIF. 


Professor Worx1na. I am quite willing to be interrupted sir. 

The Cuarrman. Thank you, sir. 

That is very nice, sir. We will feel at liberty to do anything we 
desire to do. 

Professor Work1ne. Thank you for your introduction. 

I perhaps ought to add, because of the impressions some people have 
regarding food research, that we are all economists on the staff of 
the Food Research Institute. Our work is economics. I have sup- 
plied copies of a prepared statement. I have also a very short sup- 
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plementary statement, Mr. Chairman, of which I have not had time 
to have copies prepared, and think I might begin with that. 

The Cuarrman. All right, sir. 

We will pay careful attention to it in view of the fact that we do 
not have a copy. 

Professor Worx1ne. This relates to a statement on page 334 of the 
report of the Attorney General’s Committee, which somewhat ab- 
breviated reads as follows: 

Under pure competition, * * * no price discrimination could exist—but any 
attempt to infer from this that price discrimination, in the economic sense, is in- 
herently monopolistic or presumptively anticompetitive, is implicit acceptance 
of pure or perfect competition as a workable goal of public policy. 

I have no doubt that the distinguished economists who wrote or 
approved this statement had excellent reasons for the idea that they 
meant to express by it. But when we try to express ideas, especially 
ideas that are more or less abstract, we sometimes express them badly. 
That, I think, is what happened in this case. 

Let me try to put the statement more simply. When I first read it, 
I thought that it meant this. 

The economic argument against price discrimination is valid only under con- 
ditions of pure or perfect competition. 

That is what I thought it meant. And with that I should disagree. 

But that is not what the statement actually says. In substance it 
says approximately this: 

The fact that price discrimination would not occur under pure competition 
does not by itself prove that price discrimination is anticompetitive under other 
conditions, 

In other words, the statement means that under most practical con- 
ditions of competition price discrimination must be judged according 
to its effects under those conditions. This I think is substantially true. 
The matter might be dropped at this point, but I think that one other 
observation ought to be made. The economic theory of pure or perfect 
competition really does carry with it an implication that price dis- 
crimination is presumptively objectionable. 

Consider why the theory of perfect competition was constructed. 
Its purpose was to analyze the effects of competition under conditions 
which are somewhat artificially simplified for purposes of analysis 
but which were supposed to fairly well approximate actual or attain- 
able conditions in a considerable part of the economy. The results of 
this analysis were to show that competition of the sort considered had 
desirable results. Among those results that were considered desirable 
are some that depend directly on absence of price discrimination. The 
belief that price discrimination tends to be objectionable runs as a 
thread through all the history of economic thought on the effects of 
competition. Any implication that economists have held only that 
price discrimination was objectionable under the peculiar and special 
conditions of perfect competition, and under those conditions only, 
1s untrue. 

If long-standing beliefs regarding the effects of price discrimination 
deserve to carry weight, then there is a burden of proof on those who 


would argue that price discrimination is harmless under particular 
conditions. 
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Turning to my prepared statement that was distributed, the panne 
of these hearings, as I understand it, is primarily to consider: (a) 
under what circumstances price discrimination may be a justifiable 
form of competition; and (6) by what means undesirable price dis- 
criminations may best be prevented or held in check. 

There are four general topics related to these questions that I have 
thought I might profitably discuss, in the hope of contributing a lit- 
tle to the clarification of these questions, namely—I shan’t read those, 
they are before you, but will proceed immediately to the first, of which 
I give you the heading: 

1. Falsity of the proposition that competition and freedom of en- 
terprise are anifonnity esirable. 

Most people in the United States believe in the merits of competi- 
tion and freedom of enterprise. I am one of those who so believe, 
and I could spend a good deal of time in arguing the merits of com- 
petition and of freedom of enterprise. But as I see it, the issues with 
which this committee is chiefly concerned do not arise from disagree- 
ments on the general merits of competition and of freedom of enter- 
prise; they arise because well-informed people disagree as to whether 
certain business practices favor desirable competition and freedom of 
enterprise, or tend to suppress such competition and freedom of en- 
terprise. 

Such disagreements regarding the effects of business practices seem 
on their face to call for detailed factual inquiry as to what the effects 
are. Such factual inquiries have undoubtedly been useful, and will 
be useful in the future, but they have not done a great deal toward 
bringing agreement. People who have a great deal of factual knowl- 
edge of the effects of the disputed practices still disagree. The reason, 
I think, is that the disagreements arise largely either from difference 
of opinion as to what sorts of competition and freedom of enterprise 
are desirable, or from failure to recognize that it is necessary to dis- 
tinguish between different sorts of competition and freedom of enter- 
prise. There was competition among the robber barons. Some of 
the most conspicuous enterprise can be found among swindlers. 

If this is so, then a good deal of the disagreement arises from the 
fact that it is really not true that competition and freedom of enter- 
prise are generally and uniformly desirable. There are different sorts 
of competition, some of which are desirable, and some not. Individual 
enterprise can take different forms, some of which are desirable, and 
some not. 

2. A suggested method of testing whether particular sorts of com- 
petition and freedom of enterprise are desirable: If it is not true that 
all sorts of competition and freedom of enterprise are desirable, how 
shall we tell what sorts are desirable? I suggest that a useful way 
to proceed is to consider how competition works under certain cond1- 
tions where we feel sure that the results are desirable, and then ask 
how the results would be affected if conditions were changed so that 
competitive practices would take a different form, the merits of which 
are in dispute. In principle, this suggestion is that the answers be 
sought by experimenting, comparing the results of a controversial 
kind of competition with the results of a kind of competition which 
we feel sure works well. The experiments have to be imaginary, but 
if they are properly planned, they can answer some disputed questions. 
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The conditions of so-called perfect competition have been more 
nearly realized in the production and marketing of farm products 
than in any other large sector of the American economy. Let us there- 
fore take those conditions as a standard against which to compare the 
results of certain sorts of competition that tend to arise under other 
competitive conditions. 

Consider, for example, how competition in agriculture worked over 
the past 30 years or so, as conditions in southern agriculture were im- 
proved by diversification, decreasing its dependence on one crop, cot- 
ton. The greatest relative decrease in cotton acreage occurred in 
Georgia, and diversification there took the form partly of expansion 
in hog production. In the market for pork, therefore, Georgia-raised 
pork tended to displace pork from the main Corn Belt. 

Now consider what might have happened if conditions of competi- 
tion in the pork market had resembled those that exist in markets for 
many manufactured products. Suppose that most of the pork pro- 
duced in the United States had been processed and sold by three large 
meatpackers, and that these packers operated highly integrated busi- 
nesses, owning vast amounts of land on which they raised corn and 
grew their own hogs. Imagine, if you wish, that some of their hog 
supplies were obtained also from large hog-producing corporations, 
operating under contract. Assume, in any case, that very little pork 

roduction was contributed by hog raising on family-size farms. 
What, then, would have been the result of effort to expand hog produc- 
tion in Georgia? 

Under these imagined conditions, which represent actual conditions 
in much of American industry, the large meatpackers, threatened with 
loss of some of their sales in Georgia, might have undertaken to stifle 
the new competition by price discrimination. If we imagine that the 
local producers in Georgia could expand their production only by 
overcoming an existing loca] preference for the nationally advertised 
brands of pork, they might have chosen to cut prices in order to expand 
their sales. Then the large packers could have argued that their price 
discrimination was necessary to meet competition. Its effect, that is 
the effect of their price discrimination, would nevertheless have been 
to tend to suppress the new competition. 

Which is the more desirable sort of competition: The sort that has 
existed under actual conditions, permitting hog production in Georgia 
to expand, and agriculture there to diversify, without any serious ob- 
stacle from price discrimination; or the sort of competition that in- 
eludes price discrimination as one of the instruments of competition ? 

3. Objectionable kinds of price discrimination that are not covered 
by the Robinson-Patman Act. 

Price discrimination is most commonly thought of as the charging 
of different prices to different buyers. There is, however, at least one 
other significant sort of price discrimination that may be practiced 
by a seller. It may be illustrated in terms of our imaginary example 
of large meat-producer-packers seeking to suppress new competition 
in Georgia. If the large producer-packers were effectively prevented, 
by law, from charging less for pork in Georgia than elsewhere, trans- 
portation costs considered, they might have chosen still to try to 
stifle the new competition by reducing pork prices throughout the 
country, until the new competitors have been sufficiently discouraged. 
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The resultant losses taken for a time on their pork sales could perhaps 
have been covered out of profits from their beef business. 

This sort of price discrimination may be called discrimination be- 
tween commodities, to distinguish it from discrimination between dif- 
ferent buyers of a single commodity. It is a sort of price discrimina- 
tion that is probably not much to be feared in cases where producers 
have no more than two main lines of production (such as beef and 
pork in our hypothetical example). But it may be a potentially im- 
portant sort of price discrimination in the hands of powerful large- 
scale producers of a highly diversified line of products. 

Another kind of possible price discrimination is that between sellers. 
This may be the only significant kind of price discrimination that 
occurs in the marketing of staple farm products. The possibility of 
such price discrimination exists when a large merchandising firm 
competes as a buyer in a local market against small local buyers. The 
large firm has the power, if it chooses to exercise it, of forcing its 
small competitors out of business, first in one locality and then in an- 
other, by paying higher prices, for a time, at certain points of com- 
petition than it is paying elsewhere, transportation costs considered. 
Allegations have often been made that such price discrimination oc- 
curs, but I have no personal knowledge as to its prevalence. 

A final point that comes out of my observation from my special 
line of study in the operation of competition in the large markets 
for agricultural products is: 

4. Advantages of publicity of prices: Study of the operation of 
markets for staple farm products has led me to believe that competi- 
tion works so well as it does in those markets very largely because of 
the publicity of prices in them. Many farmers sell in local markets 
where there are so few local buyers that the buyers could easily take 
exorbitant margins between their buying and their selling prices if 
the farmers did not know what was a fair local price, in relation to 
current quotations on the highly competitive central market. 

Prices quoted on the markets for staple farm products are the prices 
at which transactions are actually made, whereas I am told by students 
of prices of manufactured gosile that quoted prices for such goods 
may often be considerably different from the prices actually paid 
on most transactions. I wonder whether adequate publicity of prices 
on actual transactions might not be a strong deterrent to price dis- 
crimination, sometimes more effective than laws against price 
discrimination. 

One example that seems to illustrate the value of publicity may 
be drawn from experience in the soybean market. Following the 
establishment of futures trading in soybeans there arose many com- 

laints from soybean processors that excessive speculation in soybean 

utures was holding the price of soybeans so high, relative to the price 
of soybean products, that the crushers could not afford to operate. 
If this had actually been the case—the price of soybeans held too 
high relative to the price of the products—the result would have been 
that large quantities of soybeans would have gone uncrushed. But 
in every year in which I know of such complaints having been made, 
stocks of soybeans were in fact reduced almost to the vanishing point 
before the next harvest. Evidently, the price of soybeans was not 
held too high, relative to the price of the products. 
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Though the soybean crushers were mistaken in claiming that spec- 
ulation in futures held the price of soybeans too high, I see no reason 
to doubt that they felt a real pinch as a result of the existence of an 
active futures market. The most likely explanation that I see for 
the occurrence of such a pinch is this: A futures market comes closer 
than any other sort to providing in reality the conditions that econ- 
omists ribe as those of a perfect market. One of those conditions 
is that the going price at any time is known to everybody concerned. 
The best and most widely:publicized price quotations available in 
any commodity markets are those of markets for commodities that 
have futures trading.. Existence of such quotations tends to force 
large buyers, dealing with small-scale sellers in local markets, to pay 
the going market price, despite the great apparent difference in bar- 
gaining power between buyer and seller. ‘There is every reason to 
suppose that establishment of a futures market in soybeans made it 
more difficult than before for soybean crushers to pick up soybeans 
at bargain prices. 

This is at least one reason, and perhaps the only important reason, 
why existence of a futures market led soybean crushers to complain 
about the prices that it forced them to pay. 

I do not mean this example as a suggestion that futures trading 
would be helpful in controlling price discrimination in the markets for 
many commodities where is Sen not now exist. That would be an 
impractical suggestion. But I believe that there are many markets 
in which competition would work better than it does if prices were 
given more nearly the sort of publicity that they have on the organized 
markets for staple farm products. 

Thank you very much for the chance to present this. 

The Cuatrman. Thank you, Professor. Your statement is very 


I would like to ask ee a question about making known prices as 


distinguished from publicity of prices. It has been suggested here 
in these hearings that consideration should be given to the passage 
of a law that would compel the manufacturer or supplier to the re- 
tailers for resale to furnish to every customer an honest statement of 
all the discounts given by this supplier to all customers, so that in 
the event a smaller customer could put himself in a position to take 
advantage of a purchase in another category from what he normally 
nen he would have the information that would enable him to 

o so and would know of the advantage. Have you given considera- 
tion to something like that, Professor ? 

Professor Worx1ne. I had not thought specifically in those terms, 
Mr. Chairman. May I ask further, to be sure what you mean, that the 
manufacturer should make known to retailers 

The Cuatrman. No; toall his customers, just his customers. 

Professor Worxina. The customers buying from the manufacturer, 
not referring to the general public? 

The Cuarrman. That is right, as distinguished from publicity. In 
other words, under the present law it is unnecessary for a manufacturer 
or supplier to choose any particular person, firm, or corporation as an 
agent to distribute his products. There is no law compelling a supplier 
to select any particular person as a customer. But once having done 
so, there is no question that the supplier owes that customer a duty of 
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at least honesty and equality of opportunity, of giving him the bene- 
fit of any discounts that he is giving to any other customers. 

Professor Worx1na. The suggestion that you make, Mr. Chairman, 
is precisely what I had in mind in using the term “publicity.” You 
want publicity among the people concerned; namely, among the cus- 
tomers. 

The Cuamman. Yes. You use that with reference to farm com- 
modities in particular where it is applicable, and it should be given 
publicity there. But the case I mentioned is where the wholesaler, 
manufacturer, or supplier deals with the merchant who is buying for 
retail. Therefore it would be unnecessary for the supplier to make 
his terms public to everybody. But the question is whether or not it 
is his duty, after he has selected a customer, to give him all the infor- 
mation that he gives to any other customer. 

Professor Worxine. That is what I would favor. 

The Cuarrman. You would favor that? 

Professor Work1na. Yes, sir. 

The Cuarrman. Fine. This committee has endorsed a bill along 
that line—and we are going to try to secure its adoption in the next 
Congress, at least try to get consideration on it. 

Questions ? 

Mr. Macintyre. Professor Working, judging from the content of 
the statement you made this morning, you have not found price dis- 
crimination practices in commodity Seiten dealing in agricultural 
commodities, when we think of price there as the qutenan paid price 
that is in effect at any particular time. 

Professor Worxtne. There have been allegations of very small price 
discriminations. For example, in connection with the inquiry into the 
coffee futures market of about 2 years ago, it was alleged that there 
was some discrimination by brokers on the exchange, giving business 
to one broker rather than to another. I don’t know the facts in this 
case, but I do know that in general the exchanges do make great effort 
to prevent such price discriminations. 

Mr. MacIntyre. The opposing forces of buyers and sellers, in deal- 
ing with each other, would operate against discrimination in these 
open markets; would they not? 

Professor Work1ne. On the Chicago Board of Trade I know spe- 
cifically—and I believe that in general on all the exchanges—the rule 
is that when a trader or broker on the floor makes an offer at a given 
time, an offer to sell, he must sell to the first man who offers to take 
the price. He is not allowed under the rules to give it to a friend 
rather than to the first man who meets the offer. 

Mr. MacIntyre. And that tends to discourage or minimize dis- 
crimination ? 

Professor Working. Yes, sir. 

Mr. MacIntyre. Now, in referring to that, we were talking about 
the exchange-paid prices as between buyers and sellers. Do you dis- 
tinguish between those and the bid and asked prices or the quotations 
that evist at the same time? 

Professor Worxtne. In genera] the exchanges publish bid and asked 
prices only when there is no transaction to report. If there simply 
exists on the market at the moment an offer to buy at one price 
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and an offer to sell at a higher price, then the bid and asked prices, or 
one of them, will be quoted as a matter of information. 

Mr. MacIntyre. But those bids and offers, even though not pub- 
lished, do exist as quotations against which people may commit them- 
selves either in buying or selling? 

Professor Worxine. On the very inactive futures market it may 
happen that—today, for example, say that there was no trade in, 
for instance, March coffee, there would be published a nominal price 
at the end of the day, perhaps the bid price, it is usually the bid price 
that is published in such circumstances. And transactions may be 
made on the basis of that, yes, outside the exchange. 

Mr. MacIntyre. What prompted my questions were the statements 
that you made in your prepared statement near the bottom of page 6 
concerning prices quoted on the market for staple farm products. 

Now, the thought I gathered from that is that even though there 
are some variations between those quotations and the exchange-paid 
prices, they tend to meet each other in an active market. And you 
were attempting, as I understood it, to distinguish a situation in 
agricultural commodities from what you understand applies in the 
market for manufactured goods. 

Professor Worxrne. I could give a better example, Mr. MacIntyre, 
of what is in your mind in connection with the quotations, say, on 
wheat, cash wheat, on the Kansas Board of Trade. 

You will find in the market reports from Kansas City a great num- 
ber of different quotations. There is'the record of high and low and 
closing prices on the different futures. There is also a listing of the 
prices paid on each carload of actual wheat sold on the exchange, with 
a description of the characteristics of that wheat, its grade, its test 
weight, various other pieces of information. 

re is also published a set of ae which is a set of nominal 
quotations that indicates for each different range of protein content— 
and protein content is very pnner ens in determining the price at 
which hard winter wheat sells—for each different protein content the 
range of ep at which that wheat could have been sold that day. 

Now that set of quotations is nominal, prepared by what is called 
the closing price committee. It includes prices, although there may 
have been no transaction that day in that particular quality of wheat. 
It is possible to make up such a set of nominal quotations and have 
it actually a very reliable set of quotations, because the prices of the 
different qualities of wheat are tied very closely together and form 
a price system. 

f the price of the December futures goes up 2 cents today, then the 
price of every different coality of wheat traded at Kansas City will 
probably go up about 2 cents also. And these people who are dealing 
in wheat daily are able to judge pretty well what the price would 
have been if there had been transactions in that particular quality. 

Question has sometimes been raised regarding the reliability of these 
quotations, these nominal quotations. The closing price committee 
includes in its membership both representatives of elevator houses in- 
terested in selling and representatives of the mills interested in buying. 
And.according to the best information that I have been able to obtain, 
those nominal quotations are. very reliable and are a very useful ad- 
dition to the quotations on actual sales. : 
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Mr. MacIntyre. In your experience in dealing with the markets, 
or studying the markets, in agricultural commodities, have you noted 
any instance where the single seller, for example, would be taking 
habitually and regularly at his place of business a price as much as 
60 percent below what he would be taking from other customers on 
the same sort of commodity, that is, a homogenous commodity, not 
once, but regularly and habitually ¢ 

Professor Work1ne. If you had said 6 percent instead of 60 I might 
have had to ask specifically what sort of market, what sort of area you 
were considering. But when you say 60 I don’t have to ask. It is 
never that amount. 

Mr. MacInryre. You never found anything like that? Well, I 
was referring to a ‘manufacturing product which. was homogeneous 
as it was offered to one customer and to another. But you have noted 
no discriminations of that kind in the sale of agricultural commodities 
on the markets? 

Professor Workine. And on the whole the discriminations, I should 
say, are rare and small in agricultural markets, except perhaps in 
some instances in the small local market where a farmer comes in and 
the local dealer takes advantage of him. And I should say, Mr. Mac- 
Intyre, that that is an area of the marketing of farm products con- 
eerning which I have little personal knowledge. I have read, for 
example, the Federal Trade Commission Report on Grain Trade, 
published many years ago, which is a good source of discussion of that 
sort of problem. : 

Mr. MacIntyre. Do you attribute to the fact that there are man 
sellers selling at nondiscriminatory prices and in competition with 
each other—do you think that that has contributed to the falling in 
prices of agricultural commodities over the past few years? 

Professor Work1ne. With several sellers selling in competition it is 
of course not possible to have a tacit agreement among the sellers to 
hold the price up. To that extent the price depression. may be attrib- 
uted, as you suggest, to the fact that there are many sellers. Basically 
the.reason for falling prices over the last 2 or.3 years in many agricul- 
tural products is simply excessive production. 

Mr. MacIntyre. The fact that there is no discrimination among 
sellers has not contributed to a holding up of the prices, has it? 

Professor Workine. No. 

Mr. MacIntyre. That isall. 

The Cuamman. Mr. McCulloch. 

Mr. McCuttocu. Professor Working, has your institute made any 
studies of the causes of the ever-widening spread between the prices 
that the farmers receive for their foodstuff and the prices that con- 
sumers pay for that foodstuff ? 

Professor Worx1na. No, we have not. That is a topic that has been 
much investigated by the United States-Department of Agriculture 
a by some other agencies, and we have seen no reason to go into that 

eld. 

Mr. McCuttocu. That is all. 

The Cuarrman. Thank you, sir. 

The committee will stand in recess until 2 o’clock here in this room. 

(Whereupon, at 12 o’clock noon, a recess was taken until 2 p. m. of 
the same day.) : 
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AFTERNOON SESSION 


The Cuarrman. The committee will come to order. 

Professor Mund, will you come forward and be sworn, please ? 

Do you solemnly swear the testimony you shall give before this com- 
mittee will be the truth, the whole truth, and nothing but the truth, so 
help you God ? 

Professor Munp. I do. 

The Cuarman. We are honored to have with us this afternoon 
Prof. Vernon. A. Mund, professor of economics at the University of 
Washington at Seattle, Wash. Professor Mund has long specialized 
and is recognized as the outstanding specialist in the particular field 
in which the committee is interested. 

Professor Mund’s book, Government and Business, is a standard text 
in the universities covering the whole field of Government-business 
relationships, and I have been happy to see the announcements that 
a new revised edition of Government and Business has just been pub- 
lished this year. In addition, we have great respect for and have 
benefited by Professor Mund’s earlier books, one from the Princeton 
University Press in 1953 titled “Monopoly; A History and Theory.” 
And in 1948 Professor Mund’s, book, Open Markets, was devoted en- 
tirely to a proposed solution to the discriminatory problems about 
which the committee is now concerned. 

We are glad to have you with us, Professor Mund. 

Professor Munn. Thank you. 

The CHarrman. You may proceed as you desire. 

Professor Munp. All right. 

The Cuarrman. You have a prepared statement, I believe? 

Professor Munp. Yes; I shall read it. 


TESTIMONY OF PROF. VERNON A. MUND, UNIVERSITY OF 
WASHINGTON, SEATTLE, WASH. 


Professor Munp. Mr. Chairman, gentlemen of the committee, the 
Robinson-Patman Act, I suggest, crystallizes the conflict of thinking 
on the meaning of the term “competition.” There is general agree- 
ment that economic competition is a sound public policy. But what 
is competition ? 

Today, Congress, the administrative agencies, and the courts are 
faced with the problem of employing some concept of competition in 
giving effect to our declared national policy. Two main concepts, I 
suggest, are available for choice. The one originated in circles using 
monopoly practices. Historically, it found support in the ancient 
Roman law. In recent years, it has been pressed by attorneys and 
economists employed in defending private corporations against mo- 
nopolistic charges. Competition, in this view, is an unlimited, unre- 
stricted activity, waged without rules and penalties, and legitimate as 
long as it is pursued in good faith to make profits. Local price cut- 
ting, price raiding, and price discrimination are all legal methods of 
competition. Discrimination, is is said, is fundamental to the com- 
petitive system. One cannot complain about the injuries which dis- 
crimination brings, if a policy of competition is to be maintained. 
Any restriction on discrimination is a restriction on competition. 
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The other concept of competition was developed in the early law on 
— markets; in the legislation of Co ss against discrimination 
adopted in 1877, 1914, and 1936; and in the writings of many Ameri- 
can economists. In developing this concept of competition, economic 
and legal experts have described and defined it with reference to cen- 
tral markets in which (1) transactions are made openly and publicly; 
(2) all persons have the right to buy or sell; (3) each seller treats 
all of his buyers essentially alike; and (4) buyers and sellers act inde- 
pendently on price. This standard or ideal for public policy is not 
the pure or perfect competition of textbooks, but rather it is the kind 
of competition which is found in central and primary markets—like 
the a grain market and the Boston wool market. How did this 
concept of competition come to underlie our public policy, including 
the Sherman Act and the Robinson-Patman Act? 

During the classical period in ancient Rome—the first three cen- 
turies A. D.—governmental policy toward price and income determi- 
nation was basically that of free initiative, free negotiation, and 
noninterference by Government. Selling at very high prices or buying 
at very low prices, reflecting one "i urgent need or another’s 
strategic position, was not only tolerated, but publicly sanctioned. 
The ethics of pricemaking were essentially “What is, is right.” An 
example is found in a second-century decision of the highest Roman 
court on the complaint of laesio enormis Pees injury). In this 
case, the complainant charged that he had been greatly injured by a 
contract of sale. Pomponius, the Roman jurist, however, declared 
that in buying and selling it is naturally possible for one party to 
overreach in bargaining and to take advantage of the other. In the 
absence of fraud, each contracting party, he declared, is permitted to 
take whatever advantage he can in business dealings. 

Again, in a case brought during the third century, A. D., the Roman 
jurist Paulus declared that in selling, leasing, or hiring it is naturally 
permitted to buy at a very low price and to sell at a very high price. 
Each is permitted to take advantage of the other. 

So it was that the Roman jurists and emperors rejected the idea 
of having sales contracts voided because one party took advantage of 
the other or because the strong oppressed the weak. 

Beginning in the sixth century, however, the new idea of “just price” 
became established in the Roman law. In a decision of A. D. 531, it 
was declared that the price in a transaction should not be less than 
one-half of the just price. Again, in an imperial decree of A. D. 531, 
by Justinian, himself, it was held that a guardian could sell wine, 
oil, and grain, at will, at a just price—justo pretio. 

No one, it was now provided, should take undue advantage of 
another. No one should get rich at the expense of another. A dealer, 
it was now believed, should not buy too cheaply or sell too dearly. 

How, it may be asked, did the modification of Roman law on pricing 
come about? In my opinion, the change is largely, if not entirely, to 
be explained by the influence of the teachings of the early church 
fathers. St. Ambrose, bishop of Milan, and a person of great influ- 
ence, for example, made clear statements that a trader should act not 
only in regard to himself, but also in regard to his neighbor. He 
vigorously condemned any action to east dia’s self at the expense 


of another. No one should take advantage of a necessitous seller or 
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a desperate buyer. Each should have regard for his neighbor. Prices 
should reflect a fair medium. 

Again, St. Antonino of Florence, who studied closely the commer- 
cial life of that city, held that the just price is determined by the 
“common estimate” as expressed in the open market. Another writer 
identifying the just price with the market price was the Cardinal 
Cajetan who wrote— 
the just price is that which can now be obtained from purchasers, supposing 
common knowledge and the absence of all fraud and compulsion. 

In order to promote justice in trading, the medieval churchmen and 
governmental authorities actively supported the public creation of 
central markets, to bring together many buyers and sellers. En- 

ing, forestalling, and conspiracies on price were strictly con- 
danse. All trading was conducted openly and publicly. Experience 
had shown that in an open market the drive of a trader to buy as 
cheaply as he can and to sell as dearly as he can, is effectively held in 
check by competing rivals. Coercion, arbitrary action, unfair treat- 
ment, discrimination, and extortion, moreover, are largely prevented ; 
and prices are established at medium ratios which make exchange 
desirable to both parties. It was for this reason that competitive 
market prices were looked upon as being “fair” and “just,” with both 
economic and moral advanta 

The idea that competition will regulate prices “much better” than 

ublic or private management found its way into modern thought 
argely through the work of Adam Smith. In his analysis, self- 
interest and competition were seen to operate mainly as natural forces, 
without reference to rules, legal or moral. The acute economic prob- 
lem at Smith’s time was that of legislation restricting entry into the 
various trades. If these restraints could be removed, Smith believed, 
the natural forces of self-interest and competition would “of their 
own accord” operate to promote the public good. 

At the time of Adam Smith, a policy of laissez-faire undoubtedly 
did serve to encourage a genuine and beneficial competition. This fact, 
it appears, led successive generations of economists to believe that if 
the law declares that persons are free to compete, open competitive 
markets will automatically result and society will automatically be 
assured of just prices and incomes. This idea, in the main, I suggest, 
has been shown by experience to be illusory. Economic competition, to 
be fair and beneficial, must be subject to rules of fair play and codes 
of moral conduct. Without such a framework, the natural operation of 
self-interest and competition invariably leads to predatory acts and 
injustice. 

With the establishment of the Sherman Act in 1890, the Federal 
Trade Commission and Clayton Acts in 1914, and the Robinson-Pat- 
man Act in 1936, various groups in the United States sought to provide 
governmental rules to promote fair and just business dealings. In the 
enactment of the Sherman Act, Senator Hoar declared: 

The great thing that this bill does, except affording a remedy, is to extend the 
common-law principles, which protected fair competition in trade in old times 
in England, to* * * interstate commerce in the United States. 

The Sherman Act, it may be noted, did not adopt the then common law 
of England. It rather reaffirmed the principles of fair competition of 
old times in England. 

74645—56—pt. 23 
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A striking feature of current antitrust cases is the tendency of the 

prosecuting agencies and the courts to reflect the early Roman law 
doctrine that business practices will be allowed to stand when done 
in the pursuit of ones interest, even though they injure one’s neighbor. 
Counsel for defendants in antitrust cases, for example, have urged 
that competition is an unlimited, unfettered activity, waged without 
rules or penalties, and legitimate as long as it is pursued in good faith 
to make profits. Price raiding and price discrimination are all proper 
methods of competition. There are no rules of fairness or reasonable- 
ness, it is said, which regulate competition. A seller must ever be 
free to protect himself against competitive price attacks, 
Competition is like a state of war. One cannot complain about in- 
qnries to, and destruction of, competitors which discriminatory pricing 
rings, if a policy of competition is to be maintained. These are not 
the business morals of the early Christain leaders and the American 
statesmen who sponsored the legislation of 1887, 1914, and 1936. 

Today, an influential segment of the business community declares 
that the sale of products at higher and lower mill-net prices, to meet or 
beat competition, or to match another’s delivered prices, should be per- 
mitted when done for one’s own advantage, regardless of injury to 
one’s neighbors or to competition. This economic policy was, in fact, 
aflirmed by the Supreme Court in the Standard Oil of Indiana decision, 

Upon the basis of our historical ethical standards, can the practice 
of price discrimination be defended where there is substantial (not 
trivial) injury to competition? I think that it cannot. First, if two 
or more geographically separate mills quote f. o. b. mill prices and then 
regularly shrink their mill nets (by absorbing freight) to meet (or 
match) the delivered prices in each other’s backyard, are they not 
getting the same result as the concerted use of basing-point pricing? 
How can the practice withstand the inference of monopolistic con- 
spiracy ? 

‘ ioeiiten if a geographically separate seller charges high local prices 
and then shrinks his delivered prices in particular local areas, in a dis- 
criminatory way, to undercut the delivered prices of distant rivals, is 
he not able to injure a locally separate rival by making up losses on 
other sales? Is such competition fair? Does not the practice operate 
to injure local, small-sized competitiors, irrespective of their efficiency ? 

Thirdly, in discriminating among its customers, does not a discrimi- 
nating seller place some—those paying higher price—at a disadvantage 
in relation to others—those paying the lower price? Should not all 

ersons buying from a given seller for resale be treated on more or 
ua equal terms, as in a real market ? 

Fourthly, is the charging of high local prices and the taking of 
low mill-nets on distant sales a fair and just practice? If freight 
to a distant point is absorbed, must it not be paid by customers close 
by? Is it fair treatment to place this overcharge on local customers? 
Should some buyers gain at the expense of others? 

On all of the foregoing points, I suggest, price discrimination, as 
practiced in American business, is without economic or moral 
justification. 

A business enterprise practices discrimination, when it can get 
away with it, because it can gain much more than it can by treating 
its customers alike. It is natural to desire profits in a commercial 
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society. Price discrimination makes for greater profits, for it enables 
a seller to charge each group of buyers “all the traffic will bear” in- 
stead of selling to all at a uniform mill price. 

Instead of reducing prices uniformly to all of his distributors (as 
is done in an open market) to increase sales, or to meet competition, 
a seller, having some degrees of monopoly power, finds an advantage 
in cutting prices only to certain preferred buyers. A selling outlet 
is thus secured, and it is unnecessary to take lower prices on all sales. 

Discrimination is also practiced geographically to secure monopoly 

ains. By charging high prices in some areas where competition 
is in its place or nonexistent, and by cutting mill net prices only where 
necessary to meet competition, a monopolistic seller can collect local 
monopoly profits. 

The case for price discrimination thus stands on the belief and ex- 
perience that it permits a business firm to get greater profits. This 
argument for price discrimination finds support in numerous circles, 
but its use is naive if one is taking a public point of view. 

The Robinson-Patman Act stands for open, aboveboard, non- 
discriminatory competition. Nondiscriminatory prices come about 
automatically under conditions of effective competition in central and 
primary markets. The purpose of the Patman Act is to preserve and 
maintain fair competition analogous to that found in open, competi- 
tive markets. 

If one believes in a policy of fair competition, we may ask, why does 
he attack existing legislation? In order to consider the objection, 
I shall state the principal arguments of the critics and then endeaver 
to analyze and appraise them. 

Argument No. 1 advanced against Robinson-Patman: The Robin- 
son-Patman Act presupposes a kind of competition for which neces- 
sary conditions do not exist in modern, large-scale manufacturing. 
In many industries, economic power has become concentrated in the 
hands of a few sellers (oligopoly). Price competition is weakened 
or nonexistent. Insofar as it operates, it takes the form of discrimi- 
natory price concessions. If the right to discriminate is denied, large 
companies may sell only at high prices. Price rigidity will be en- 
couraged. By permitting some discrimination, it is possible that 
some degree of price competition will develop. 

Discussion: This argument, at best, begs the question. It admits the 
existence of monopolistic conditions which make necessary some kind 
of legal intervention. The main reason for any legal prohibition of 
discrimination—as in the railroad industry—is the fact that actual 
conditions (large multi-plant, multi-product firms and geographi- 
cally separate firms) give sellers a degree of monopoly power which 
they exploit to the injury of smaller distributors and single-plant 
competitors. . (33 

It is significant to note that large companies—critical of Robinson- 
Patman—seek only “to meet competition” (by making discriminatory 
price cuts), not to be the competition. They desire to reduce prices 
onlv if and when a local seller does so—and then only where he does so. 

At no time, moreover, do the critics concern themselves about the 
“higher” discriminatory price. In almost every case, does it not place 
a substantial, unfair burden upon wholesalers, retailers, and fabri- 
cators who have to pay it? 
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The only way that smaller, independent competitors can offer com- 
petition, on the basis of their efficiency, is by competing against the 
uniform mill prices of large competitors. If the large competitors can 
cut these prices, in a discriminatory way, to meet—or beat—local 
prices, small firms cannot survive on the basis of their efficiency, for 
they have neither the prestige, established position, nor service facili- 
ties of the large sellers, nor the cushion of monopoly profits elsewhere 
to cover local losses. 

The most effective way to remedy the problem of rigid prices is to 
permit smaller competitors to compete on posted mill prices of large 
sellers, without the fear that delivered prices will be cut in particular 
local areas, or to particular customers, in a discriminatory way, ex- 
pressly to injure the firm showing a price independence. Oligopoly 
writers have long emphasized that it is the “fear of retaliation” which 
restricts a firm in reducing its prices when sellers are few. The right 
to discriminate, in truth, is a principal factor making for price rigid- 
ity, and not the reverse, as the critics of Robinson-Patman contend. 

Argument No. 2: Price discrimination is competition. One cannot 
complain about the injuries which discrimination brings, if a policy 
of competition is to be maintained. Any restriction is a restriction 
on competition. 

Discussion: A basic economic principle is that monopoly and price 
discrimination are Siamese twins. Price discrimination is psuedo- 
competition— it is not the kind of open, aboveboard competition found 
in central markets and called for by the antitrust laws. 

In central markets, with price publicity, freedom of entry, and 
rules of fair dealing, competitive forces develop prices which are 
free from discrimination. A reduction to one buver brings a reduc- 
tion in price to all buyers from the same seller. If a buyer sees that 
he is being charged more than the going price, he will change his 
patronage. A seller in a central market cannot get away with price 
discrimination. The purpose of the Patman Act is to maintain compe- 
tition of a nondiscriminatory type analogous to that found in open, 
competitive markets. 

Persons injured by the lower prices resulting from sellers’ com- 
petition are the less efficient. No advocate of competition proposes 
that legislative protection be extended to them. 

Some businessmen and some attorneys declare that discrimination 
is “the most normal indication of competition.” In certain industries, 
it is doubtless true that competitive price behavior takes only the form 
of local and discriminatory price cutting. This is an admission of 
monopolistic conditions which call for remedial action. 

Price discrimination is a limited kind of competition which works 
in two ways to create monopoly. First, in cutting prices in one 
locality, a discriminating seller is able to make up the lower prices on 
other sales, This an independent, single-plant competitor cannot ordi- 
narily do. Local, small-sized competitors are injured, irrespective of 
their efficiency. ; : 

Secondly, in discriminating among its customers, a discriminating 
firm places some—those paying the higher price—at a disadvantage in 
relation to others—those paying the lower price. Nondiscriminatory 
treatment of customers at the mill, however, affords small and big 
buyers a comparable purchasing price. All such persons buying for 
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resale are thus given an equal start, as in a real market. This is the 
essential purpose of the Robinson-Patman Act—to require a seller to 
treat all of his buyers uniformly, the same net price for each. 

An attempt to justify price discrimination, as the Federal Trade 
Commission has recently done, by declaring that “the right to méet 
a lower price which a competitor 1s offering to a customer, when done 
in good faith, is the essence of competitive economy,” is a crude dis- 
tortion of basic economics, It confuses (1) the right to meet a com- 
petitor’s price as exercised in an open market, with (2) the practice 
of discriminating in price which is the essence of monopoly. 

The use of the term “price reductions,” by itself, I suggest, is mean- 
ingless, The Robinson-Patman Act, we hope, has discouraged dis- 
criminatory price reductions which injure competition. But is there a 
shred of evidence that it has ever discouraged the making of uniform 
pecs reductions? Unless competition operates on the price to all, 

ow can economic well-being be promoted? Are not all citizens en- 
titled to the benefits of price competition? Is our Nation to be one 
of first- and second-class citizens? 

Argument No. 3: A seller’s right to meet—or beat—a competitor’s 
price by granting price differentials to some customers without reduc- 
ing his prices to all is an essential qualification to any antidiscrimina- 
tion law. The Standard Oil of Indiana decision is fully consonant 
with the Nation’s antitrust policy. 

Discussion: Historically, the view of Congress has been that the law 
should protect competition—as an essential price-making mechanism— 
and that it should not condone anything which would injure competi- 
tion. The Standard Oil decision vitiates this principle. 

Now, Congress is being asked to legalize price discrimination “to 
meet competition” even though it injures competition. The fact is 
that “meeting competition” of some kind, somewhere, is always the 
motive for discrimination. The good-faith proviso at once nullifies 
the declaration that discrimination is prima facie llegal. It makes the 
Robinson-Patman Act not an antiprice discrimination law, but rather 
a price discrimination statute. 

The majority of the Court in the Standard Oil case, in accepting the 
discrimination involved, no doubt, believe that they were preserving 
the right of a seller “to compete.” This view, however, is based upon 
the erroneous theory that discriminatory prices are the equivalent of 
uniform prices in a “normal market.” The truth is that the necessary 
conditions for a truly competitive price do not presently exist in many 
industries. That fact, as we have said, is the reason for a legal prohi- 
bition of discrimination and for such additional antitrust action as 
may be necessary “to create and maintain competitive conditions.” 
Competitive conditions, the essential base for actual competition, it 
should be emphasized, are not self-realizing, as the critics of Robinson- 
Patman declare. They rather must be publicly and purposely created. 

The action of the Court in permitting discrimination on the ground 
that it may be necessary “to retain a customer,” is only one side of the 
coin. On the other side is the fact that the use of price discrimination 
by a dominant seller is a club which serves to discourage price com- 

tition by independent sellers. If a local independent knows that 

is price is going to be matched, by the use of discrimination, he will 
be reluctant to make price reductions, because the lower discriminatory 
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rice may not be raised when market conditions improve. The lower 
Siscriminatory price is an artificial price, a “soft price,” a price which 
can be, and is, administered in terms of higher returns elsewhere. 
Lacal independents cannot compete against such a flexible, managed 
price, determined by factors other than local supply and demand con- 
ditions. 

On the other side of the coin is the further fact that favored buyers— 
those getting the discriminatory lower price—have an advantage over 
retailers and others paying the discriminatory higher price. 

If fair competition is to be preserved in the United States, Congress 
should take immediate action to provide that “good faith” shall not be 
a complete defense for price discrimination which, in fact, injures a 
competitor or competition. 

Argument No. 4: The Robinson-Patman Act calls for “soft com- 
petition” (nondiscriminatory pricing)—i. e., a curbing of the right 
to make “price cuts.” A seller should ever be permitted to cut prices 
in good faith without restriction. This is “hard competition” and per- 
missible under the Sherman Act. The Robinson-Patman Act should 
be repealed or interpreted in consonance with the Sherman Act. The 
Sherman Act provides ample protection against national, dominant 
monopolies. 

Discussion: It is true that the Sherman Act, as interpreted in the 
Standard Oil and American Tobacco cases, did not outlaw discrimina- 
tory pricing in the absence of an intent or purpose to monopolize an 
industry. However, it was because of the failure of these decisions to 
condemn cutthroat and discriminatory competition that Congress— 
Republicans and Democrats alike—took action to prohibit unfair 
pricing methods in 1914. The so-called hard or discriminatory com- 

etition tolerated under the early Sherman Act decisions was found 
oy exhaustive congressional investigations to be a tool of monopoly 
and inimical to our free enterprise system. 

I might add at this point the idea that the terms “hard” and “soft” 
competition were developed by the apologists for discrimination. In 
my opinion, people who believe in “hard” competition must also be- 
lieve in “soft” competition. 

I would like to emphasize the idea that the apologists for discrimi- 
nation, in pleading for “hard” competition, are thinking of the lower 
price. They sort of emphasize, “well, we will bear down here.” But 
at the same time that a discriminating firm charges the lower price, 
which is “hard” competition in their thought, he is charging a higher 
price elsewhere where competition is nonexistent or under control, you 
see, and that is “soft” competition. 

So, the terms “hard” and “soft” competition are really the two sides 
of the practiced discrimination. And in my opinion, the people who 
plead for “hard” competition also, ipso facto, believe in “soft” com- 
petition. They have to, because they believe in a lower discriminatory 
price and a higher one. And the higher discriminatory price, which 
they want to get, is “soft” competition, you see. People who believe 
in the Sherman Act and the Robinson-Patman Act really should never 
use the terms “hard” and “soft” competition. Those are the terms 
coined and used by the apologists for discrimination, and people who 
believe in discrimination believe in both of those forms of competition. 
They have to, they believe in the “hard,” the lower price; and in the 
“soft,” the higher price. 
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So, I think from this point on I am going to use those terms only 
in relation to the firms ft plead for discrimination. The terms have 
no application at all to people who defend the Robinson-Patman Act 
or the Sherman Act. 

The affirmation that price discrimination is consonant with the 
Sherman Act is based upon erroneous and unsound economic analysis. 
In economic literature, the principle that price discrimination arises 
out of monopoly and is an indicator of monopoly has long been recog- 
nized. Vast amount of commission and congressional investigation 
have also led to the declarations of national policy in 1887, 1914 and 
1936, condemning price discrimination as a tool of monopoly. 

The Sherman Acts condemns monopoly. This means its substance, 
as well as its exercise. As Judge Hand declared in the Aluminum 
case, “the power and its exercise must needs coalesce.” Legalization 
of injurious discrimination necessarily means a substantial repeal of 
the Sherman Act. 

The Robinson-Patman Act and the Sherman Act are coordinate 
and fully compatible in economic theory as measures for preserving 
competition and preventing monopoly. The Patman Act applies par- 
ticularly to the prices of one seller. It strikes at the actual exercise 
of monopoly power—already existing before price discrimination is 
practiced. The Sherman Act, on the other hand, condemns the exist- 
ence of single-seller and multiple-seller monopoly power, as well as its 
exercise. Both laws have for their purpose the creation of fair and 
open competition. 

To declare, as the Business Advisory Council for the Secretary of 
Commerce has done, that the Sherman Act requires “hard competi- 
tion”; whereas the Robinson-Patman Act requires “soft competition” 
is a gross distortion of the truth. The council’s statement “Thus price 
reductions are ruled illegal if they may possibly injure competition of 
the seller or buyer” is quite inaccurate and misleading. It may be ex- 
cused on the ground that the authors just do not know what genuize 
price competition means. It is not price reductions which are ruled 
illegal, but rather discriminatory price reductions which have a rea- 
sonable probability of injuring competition. Uniform price reduc- 
tions, open to all, are the very essence of competition, as every trader 
in an open market knows. 

Argument No. 5: Discriminatory “lower” prices make it possible to 
expand sales and spread overhead costs over a larger volume of output 
and thus reduce unit costs (and sales prices) for the other customers of 
a seller. 

Discussion: In using the theory of fixed costs to justify discrimina- 
tory pricing, critics of Robinson-Patman declare, first, that when fixed 
costs are high, additional business will not increase such charges; and 
total profits can be increased by selling the added output at any price 
above direct costs. This fact, it is said, explains the existence of vari- 
able mill-net prices. 

It is undeniably true that high fixed costs and unused capacity may 
encourage an enterpriser to discriminate in price, provided he can get 
away with it. However, the important question is “When can a large 
concern discriminate in price?” With effective competition and price 
publicity, either in formal or informal markets, a seller cannot get 
away with discrimination. He is held in line by other sellers willmg 
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to sell at a more moderate profit. Fixed costs, which are in some 
degree common to all industries, do not permit a seller under com- 
petitive conditions to charge some more than the price current, and his 
own commercial interest will prevent him from taking less. 

Price discrimination involves a higher and a lower price. From an 
economic point of view, both are discriminatory oie should be pro- 
hibited. Pet us assume that competitive pressures operate only in a 
pest of a seller’s market area, or with respect to certain buyers, to 

ring a lower price to some customers. Is this lower price fair to 
smaller competitors who are not in a position to recover larger returns 
on other sales? What protection have customers who must pay the 
higher price? The power to discriminate, essentially, is an exercise 
of the power to tax—that is, to levy charges where the traffic will 
bear. This power, experience has shown, cannot be left in private 
hands without public control. 

In summary, I should like to suggest that in the deliberations on 
Robinson-Patman Act, consideration be given—by critics and sup- 
porters alike—to the folowing points. 

1. A recognition that price discrimination is nonuniform treatment 
of customers by making a difference in the price of the same class of 
goods, in the same market, without a corresponding difference in 
quality, service, or conditions in the terms of sale. Difference in price 
because of a corresponding difference in grade, quality, quantity, cost 
of selling, or transportation, are not discriminations by definition. Let 
us reserve the use of the word discrimination for what it really is. 

2. A recognition that price discrimination is the exercise of a degree 
of monopoly power actually in existence before the higher and lower 
discriminatory prices are made. The principle that price discrimina- 
tion can occur only when effective competition is lessened or nonexist- 
ent is not an “academic notion” out of accord with business experi- 
ence. It is rather a generalization developed from close study of com- 
petitive markets—such as the Boston wool market, the Yakima apple 
market, the Chicago Board of Trade, and so forth. Businessmen in 
these markets will testify to the validity of this economic principle. 

3. A recognition that the concepts and principles developed in cen- 
tral markets, under conditions of full and free competition, cannot 
logically—or honestly—be applied to the practices of discrimination 
exercised when competition is restrained or lessened. The concepts of 
markets, market price, competition, the “right to meet competition,” 
and the “law of one price” were Sain in relation to genuinely 
competitive markets. An attempt to redefine these concepts to make 
them fit the practices of price discrimination—as critics of Robinson- 
Patman are currently trying to do, can only bring the reply of “sheer 
bunk and hypocrisy,” as declared by Mr. John Treanor, cement man- 
ufacturer, with reference to the industry’s arguments for basing- 
point pricing. 

If we are to have price discrimination, let us call it just that. Let 
us not deceive ourselves with a policy which declares price discrimina- 
tion to be prima facie illegal and then permits it to be exercised and 
practiced. Let us study price discrimination—its exercise and its ef- 
fects. What are the consequences of charging higher and lower prices 
at the same time, for the same class of goods, in the same market? 
With respect to the higher price, what restraints exist on the “power 
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to tax”? Should the power to discriminate be supervised by public 
commissions to see that it is applied moderately and honestly—as in 
the railroads? Should the profits from discrimination be controlled 
to permit only a fair average return on invested capital ? 
he basic problem which must be grasped by the courts, by Con- 
gress, and by the people is the significance of the practice of price 
discrimination. ‘Today, in large measure, the Nation is back to the 
conditions of 1900 when discrimination flourished unchecked. In 
many industries, the necessary conditions for market competition do 
resently not exist. This situation, however, is not an argument against 
obinson-Patman. It is rather one which calls for a rededication of 
public policy to create the conditions which are essential for a com- 
petitive society. 

The Cuatrman. Thank you very much, Professor Mund. 

Of course, all the questions discussed by you are interesting, and 
they are presented in a very interesting light. However, there is one 
thing I want to ask you about that is embodied, I think, in the bill 
that we have to require a seller to give his distributors who have been 
selected by him as his customers the same information about dis- 
counts—being available to all or to a few. 

Have you given consideration to that ? 

Professor Munp. I have. I think that is a very essential basis for 
the effective operation of competition. 

The CHarrman. Have you seen this book here that has been gotten 
out, the Report of the Attorney General’s National Committee To 
Study the Antitrust Laws, March 31, 1955? 

Professor Munn. I have. 

The Cuarrman. Do you have a copy yourself? 

Professor Munn. I haveacopy. 1 bought a copy from the Govern- 
ment Printing Office. 

The Cuarrman. I notice here they are for sale at the Government 
Printing Office at $1 per copy. 

Have you read this book? 

Professor Munp. I have. 

The Cuarrman. Do you consider it in favor of the antitrust laws 
and strengthening the antitrust laws, or the reverse ? 

Professor Munp. I consider it the reverse. 

The Cuatrman. If this book is carried out and the interpretations 
and discussions of the antitrust laws are carried out, will it be possible 
for the courts to entirely wipe off our antitrust laws by 

Professor Munn. Surely it would be possible to emasculate com- 
pletely the laws against price discrimination. 

The Cuatrman. If the recommendation is carried out in this re- 
port—— 

Professor Munp. Yes. 

The Cuamman (continuing). It would emasculate the laws upon 
the statute books now—— 

Professor Munp. Yes. 

The Cuarrman (continuing). Against price discrimination ? 

Professor Munp. It would. And if the ideas which are implicit 
there, I think, with respect to substitute competition, were ever given 
expression by the courts, it would be possible for the courts to hold 
that there couldn’t be a monopoly of a given product because there 
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is a substitute, you see. If the concepts of market commodity are 
broadened, and the principle of substitute competition is accepted and 
adopted, even the Sherman law would be seriously weakened. 

The Cuarrman. Yes. You are familiar with the fact are you not, 
Professor Mund, that since the Supreme Court decision in the Cement 
case, the large, heavy industries have been very active and aggressive 
in trying to get the Robinson-Patman law amended ? 

Professor Munn. Yes. 

The Cuatrman. And you are familiar, I assume, with the first big 
group that was organized in Pittsburgh, Pa., very soon after that de- 
cision, in which the Ketchum firm was employed and paying about 
$12,000 a month to organize grassroots campaigns all over the Nation? 
Do you remember that? 

Professor Munn. I remember the general details. Yes; I do. 

The Cuarrman. And that, of course, fell by the wayside because the 
sponsors of it objected to their names being made public—publishing 
their names by filing a statement in which they were listed as con- 
tributors. 

They fired Ketchum Co, and disbanded that group. 

And, are you familiar with the group known as the National Com- 
petition Group 

Professor Munp. Yes; Iam. 

The Cuarrman. And it was about the same group, was it not? 

Professor Munn. Yes. 

The Cuatrman. But in all their fights, they have been trying to 
get Congress to change the law. Now, then, after 7 years, they have 
been unsuccessful in getting the law changed; but if they can get the 
court to interpret the law as recommended by this report, they will 
bypass Congress and get it done by court interpretation ? 

Professor Munp. That is correct. That point of view was very 
clearly expressed by Mr. Blackwell Smith a year or two ago in the 
speech he gave to the National Petroleum Association in Cleveland, 
I believe. He said that we must work to get the antitrust laws con- 
strued to meet the needs of business, and that we could either fit 
business to a certain concept of competition, or we could fit the con- 
cept of competition to business. And he said we have had the rule of 
reason read into the Sherman law. Now we can do the same thing in 
these other laws. 

The Cuarmman. Yes. And incidentally, he is a member of this 
committee of this report. 

Professor Munp. Yes. And that seems to be the new trend in think- 
ing, to get the laws construed and administered in a way to fit the need 
of big business. 

The Cuarrman. Isn’t that in the direction of a government by men, 
instead of a government of laws? 

Professor Munp. Yes. It is a very subtle way of undermining the 
laws of our country, today. 

The CHarRMAN. i borders on subversion; does it not? 





Professor Munp. It does, it really does. And, I am much disturbed 
by these efforts to change the administration of the law by the courts. 

The Cuarrman. And here is a case where this book is being sent to 
all the Federal judges by the Attorney General of the United States. 
Do you look upon that as a wholesome, constructive effort ? 
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Professor Munp. No; I think that is a very insidious and subile 
way to bring about changes which cannot be secured openly in the 
open forum of Congress. 

The Cuamrman. Well, whom would this volume likely interest and 
possibly influence besides the United States district judges, if it were 
v influence Are there any other groups that would likely be swayed 

it ¢ 
" Peotedeen Monp. Yes. I can testify on the basis of my own first- 
hand experience that it is being read and used by university teachers, 
college professors in their classes and seminars. And I am struck and 
a bit disturbed by the acceptance of the report, you see, in the uni- 
versity circles, classrooms, and by professors. 

I think it is very, very disturbing to have such materials made avail- 
able at Government expense for purchase by the schools, Superin- 
tendent of Documents, you see, under the title of the Attorney Gen- 
eral’s Office. 

The Cuairman. It carries with it certain prestige that an ordinary 
book or committee recommendation would not carry? 

Professor Munp. No; a professor wouldn’t hesitate to have the stu- 
dents buy it from the Government Printing Office, whereas, he might 
hesitate to have them buy materials from some lobbying firm in Pitts- 
burgh. 

The Cuatrman. Now, if they all knew it was published in this book 
as to who these fellows are, these 61, and it was shown that they all 
had unsuccessfully tried to defend the heavy industries and big con- 
cerns generally against the antitrust laws and failed, and now, having 
failed to get the laws amended by Congress, they are trying to get 
the courts to interpret them in other ways to bypass Congress, it 
wouldn’t carry much weight ? 

Professor Munp. No; but people don’t know that. 

The CuarrMan. But there is nothing in there to indicate that? 

Professor Munp. No. And, universities and professors and teachers 
are not aware of that situation. They see the Attorney General’s- 

The Cuatrman. So, it is an insidious and dangerous influence, 
bordering on subversion ¢ 

Professor Munp. I would say it is. 

The Cuarrman. Mr. Hill, do you care to ask any questions? 

Mr. Hux. Yes; I havea couple of questions. 

Professor Mund, in your discussion that we just heard, are you of 
the opinion that the wholesale pricing and retail pricing should 
come within the same category? In other words, your statements 
here directly affected retail prices as well as wholesale prices? 

Professor Munp. I directed my remarks to industrial prices, whole- 
sale and retail prices generally ; yes. 

Mr. Hitz. In other words, the local merchant out at the end of the 
line, do you consider him, in your discussion, in the same position 
as the manufacturer or the wholesaler ? 

In other words, what you want done is, to have exactly the same 
rules to apply to the retailer as applies to the manufacturer or the 
distributor, wholesaler, whatever ? 

Professor Munp. I want general laws providing for competition 
by all trade groups; yes. 

Mr. Hux. For example, a good friend of mine accosted me the 
other evening at a party and said, “My wife told me tonight when I 
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dressed that I shouldn’t wear my double-breasted suit, that there 
wouldn’t be anyone else there with a double-breasted suit on.” 

He came up to me and said, “Here you are with a double-breasted 
suit on. 

I felt kind of badly. Now, would you provide for me, as a mer- 
chant, the right to give a discount on all these old double-breasted 
suits because men don’t wear them much anymore? 

I notice they have come out with a different shaped hat. Now, what 
are you going to do? I am just asking a practical question. For 
example, we I had bought up a lot of these double-breasted suits 
or these hats?) Have you noticed that new style hat? My hat is as 
far out of date as the old log cabin was. Just tell me what you are 
going to do to let a merchant sell this type goods? 

Professor Munp. Yes. Well, you would be privileged always to 
lower your price and make that lower price available to all persons, 
you see. You would not be engaging in price discrimination at all. 


Mr. Hirt. Wait a minute, now. Suppose I just make a business — 


of doing that, like the Army and Navy store? 

Professor Munn. Yes. 

Mr. Hitz. Do you think we should let the Army and Navy stores 
drop into town and cut the prices and say, “We are closing this out”? 
What are you going to do about that kind of business? 

I remember one actual instance in Fort Collins where the Army and 
Navy store came in with hundreds of pairs of cotton flannel gloves, 
and they just ruined the business of every merchant in Fort Collins 
because they sold those gloves cheaper than any merchant in Fort Col- 
lins could buy them at wholesale. 

Now, what are you going to do about such situations? 

The Cuarrman. May I—— 

Mr. Hu. What I am driving at, now, is what are we going to do 
with talks such as we have heard today in preventin that kind of 
es It is going on now in some men’s suits. I noticed it in 

icago. 

ye Please permit me to interrupt? You are talking 
about different — 

Mr. Hu. I am talking about price competition. 

The CuarrMan. No. You see, we are talking about interstate com- 
merce, and you are talking about local ordinances or State laws. 

Mr. Hit. He said these rules applied to the retailer, and I have 
always understood the Robinson-Patman Act was passed to protect 
the retailer, the independent merchant. 

The Cuarrman. Well, they do, the retailer who is a purchaser. 

Mr. Hit. I noted the price of clothing the other day in one of the 
stores. He probably will ruin every sdigeliaiit in the area, because that 
merchant has—and they are nice looking suits—marked them down 
from 50 to 60 percent. 

Now, how are you going to protect the other merchants? How are 
you going to handle such competition ? 

Professor Munp. There are so many different situations, I had 
hoped that we might—— 

Ir. Hix. That is what you get into when you deal in theories in- 
stead of practical situations. I am not finding fault, I am just ae 


you how to get out of this dilemma. I think you have to examine eac 
case on its merits. 
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Professor Munp. I hope that in the case of the Army and Navy 
stores, we might eventually not have that problem of surplus mer- 
chandise thrown on the markets and so on, that we might be able—— 

Mr. Hitz. How would you stop it? 

Professor Munn. I suppose, working for world peace in an ever- 
increasing way. We have to do that. 

Mr. Hu. That might take care of the Government, but how does 
it take care of my hat? 

What I am driving at is something fundamental. What are you 
going to do when they change styles and you find your merchants over 
the country 

Professor Munp. Yes, I don’t think cutting the price for a pair of 
laced shoes is really going to hurt the market for the new oxfords and 
so on. 

Mr. Hitz. In other words, what you are talking about here wouldn’t 
affect that at all? 

Professor Munn. No, I am not concerned 

The Cuarrman. You see, you are talking about retail prices. 

Professor Munp. You see, there are many evils in this world, and 
we have to sort of take first problems first. But, we are trying to take 
the biggest evils first, and the biggest evil we find today 1s this price 
discrimination. 

Mr. Hix. Then if I get this right, the theory upon which you base 
this roe is more on wholesaling and manufacturing than it is on 
retal 








ing? 

Professor Munn. Yes. For the most part, that is where the evils 
exist in the main. The typical retail merchant puts a price on the 
oranges at 60 cents a dozen and sells them mittens to ail seria who 
come into his store. The problems of price discrimination typically 
do not exist at the retail level. 

Mr. Hitx. Well, it does in some places. 

The Cuarrman. It could only be reached by State law. This law 
doesn’t reach it, and doesn’t attempt to. 

Mr. Hit. What you are talking about then if this legislation, the 
Robinson-Patman Act, has nothing to do with the local retailer? 

Professor Munp. The primary concern would be the prices of the 
large manufacturers, you see, and their wholesale distributors. 

Mr. Hu. Then, if a merchant wished to get rid of his old-style 
goods, why the law wouldn’t affect him. 
ae how about applying that principle to old models of antomo- 

iles 

Professor Munn. Well, of course, here again—— 

Mr. Hitz. See, you get me all mixed up, and I just want to know. 

Professor Munp. That is a good question, and I think we should 
try to clarify that. 

There undoubtedly are various commercial evils, you see. And, 
as an evil, we would have to study it. But the evil we are concerned 
— today is the one of price discrimination. That is the particular 
evil—— 

Mr. Huu. Everything I have mentioned is price discrimination, 

use-——— 

Professor Munp. No—I couldn’t say that. I think not, because if 

ou sell these cotton gloves at 5 cents a pair, there is no diserimination, 
it is just an unduly—— 
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Mr. Hitz. Well, the merchant up the street feels he sort of has 
been put in the hole when he pays more wholesale than another mer- 
chant is selling them for. 

Professor Munp. That is right. And you take a double-breasted 
suit that is being sold out for $10. I don’t think there is any discrim- 
ination involved, it is just a problem of an unduly low price. 

Mr. Hix. Well, getting back to the automobiles now, they are 
bootlegging automobiles—— 

Proteome Munp. Yes. 

Mr. Hitt. And these new models, they tell us, are going to be so 
far superior to the old models—even yesterday I heard there were 
going to be such radical changes in automobiles in the next 2 or 3 years 
that it would destroy the present price of the now existing ants: 

What are you going to do about that ? 

Professor Munp. That isa big problem in itself, too. 

Mr. Hitz. You are not affected 

Professor Munn. No, we are concerned only with the factur where 
you as a merchant would be selling the same product. Take, for 
example, bread at 20 cents to some people and the same thing at 10 
cents to other people, where you would fail to treat your own customers 
alike. uniformly, or where you would cut prices in one locality to drive 
out a local bakery and make up your losses elsewhere, you see. We 
are concerned only with this problem of at the same time charging 
a higher and lower price. 

Mr. Hii. That is wholesale. That is what I thought we ought to 
distinguish between, wholesaling and retailing. 

Professor Munp. Yes. This is concerned primarily with manufac- 
turing and wholesaling itself. 

The Cuarrman. Mr. McCulloch? 

Mr. McCuttocn. Yes. 

Professor Mund, you pocapy a chair in the college of business ad- 
ministration, of what college ? ' 

Professor Munp. In the department of economics, College of Arts 
and Science. 

Mr. McCutiocn. I see. Are you a graduate of a law school ? 

Professor Munp. No, I have a doctor’s degree in economics from 
Princeton University. I studied constitutional law for a year with 
Professor Corwin, leading constitutional authority. 

Mr. McCutxocn. Of course, you understand that this report, of 
which we have been talking here, is not the Attorney General’s report, 

but is the report of the committee appointed by him? 

Professor Munn. Yes, that is right. 

Mr. McCutiocn. Did I understand you correctly to say that it was 
your opinion that professors of law in law colleges of this country 
would be of the opinion that this report of the committee was an expo- 
sition of the Attorney General’s opinion concerning the questions 
involved ? 5 

Professor Munn. I spoke primarily with respect to college teachers 
generally, economics, business, and law, too, for that matter. And I 
meant to suggest that, since the publication comes out under the spon- 
sorship of the Attorney General, they would believe that it had his 
general concurrence and support. c 

Mr. McCutzocn. They would come to that conclusion without 
ascertaining that fact ; do you think? 
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Professor Munp. That is first glance, prima facie. 

Mr. McCuttocu. No more questions. 

The Cuarrman. Mr. MacIntyre? 

Mr. MacIntyre, Professor Mund, you discussed in your prepared 
statement the significance of the terms “hard” competition and “soft” 
competition ? 

Professor Munp. Yes. 

Mr. MacIntyre. Now with reference to that, I would like to ask, 
when we hear arguments dealing with those terms; and we also hear 
these arguments, that when a seller discriminates in his prices to meet 
a lower price of a competitor, the result may be that the seller simply 
is picking up marginal business which will spread his overhead cost, 
and the cost reduction may result in a lower price to everybody. 
Would you care to comment on that? 

Professor Munp. I would comment on it in two ways. In the first 
place, we can consider 

The Cuatmrman. Didn’t you cover that in your statement? 

Professor Munn. Yes, if I 

The Cuarrman. I believe you did. 

Professor Munp. I think in cases of geographic discrimination—l 
lower my mill net to sell in your backyard, and I match your price. So 
that, even though I do discriminate and take a lower mill net on sell- 
ing in your area, the price to the consumer is not reduced one cent, 

ou see. 

Mr. MacIntyre. Well, is there an increase in the volume of sales 
as a result of swapping business that way and freight loss by shipping 
into each other’s backyard ¢ 

Professor Munp. No. I get a little more business by selling in your 
backyard, but then I lose business to you, in selling in my backyard, 
so that there is simply a reciprocal exchange of business. 

Mr. MacIntyre. So there is no possibility of reducing your over- 
head and thereby reducing your cost to pass on anything through the 
consumer ¢ 

Professor Munp. Not unless you out dump the little fellows. and 
the* wer'd he an injury to him. 

Mr. MacIntyre. I would like to ask you about these closeouts 
you were speaking about a few minutes ago. Take an old, obsolete 
hat that is going to be closed out, there is nothing in the law as you 
see it that would prohibit that, is there ? 

Professor Munn. No. 

Mr. MacIntyre. At a lower price? 

Professor Munp. No. ; 

Mr. MacIntyre. Even though you did sell from that stock earlier 
at a higher price the law specifically provides for closeouts at a lower 

rice ? 

. Professor Munp. That is right. The evil is simply at the same 
time : 

Mr. MacInvyre. To get rid of obsolete merchandise ? 

Professor Munn. That is right. asta 

Mr. MacInrvre. And that is irrespective of whether it is the man- 
ufacturer, the wholesaler or the retailer level ? 

Professor Munn. That is correct. 

Mr. MacIntyre. Now, near the bottom of page 4 of your state- 
ment you talk about all buyers in a market getting the same price from 
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a seller, a single seller. Isn’t that just an expression of the principle 
of indiffernce as it is known in the field of economics ? 

Professor Munp. Yes. 

Mr. MacInryre. And that principle of indifference in the field of 


economics applies to exchange-paid prices eventuating out of actual 
transactions, is that correct ? 


Professor Munn. Yes. 

Mr. MacIntyre. Does it have application to price quotations, that 
is, to be distinguished from actually paying prices ? 

Professor Munp. No, there is the bid price and the asking price, and 
then of course there is the actual price. And the principles of 
economics that a seller treats his customers essentially alike applies 
to Pg actual price, the going price at which transactions are being 
made. 


Mr. MacIntyre. It applies to the actual price? 
Professor Munp. Yes. 


Mr. MacInryre. Not to the quoted or bid and asked prices? 
Professor Munn. That is correct. 
Mr. MacInryrs. So that when we have matched price quotations 


on manufactured goods that has no relation to this principle of indif- 
ference in the field of economics? 


Profesor Munn. That is correct. 

The Cuatrman. Do you believe that the distribution of this book 
should be permitted without a disclosure of the connections and the 
possible interests of those who compose this committee of 61? 

Professor Munp. I think the antecedent material should be made 
available to people who use that volume, I do, facts with respect to 
the activity of these gentlemen in defending cases and defending 
alleged violators of the antitrust laws against the Government. 

The Cuarrman. Something else that gives prestige and standing to 
this report, in addition to the fact that it is published by the Attorney 
General of the United States, published as a public document at Gov- 


ernment expense, and sells for a dollar a copy—which, of course, is 
about half price. 


Professor Munp. That is right. 

The Cuareman. There is a statement here of the committee’s history 
and operation that is put out by the Attorney General, which states: 

A tentative membership list— 


that is, the membership of the committee— 


A tentative membership list was reviewed by the Attorney General with the 
President of the United States. 

That gives it added prestige. 

Professor Munp. Yes. 

The Crarrman. That indicates 'that the President had knowledge 
of who was going to compose this committee, and this membership 
met with his approval. So it occurs to me that that carries consider- 
able prestige and standing that the ordinary: document would not 
carry. 

Protests Mounp. That is correct; it does. 

The Cuarrman. Any other questions? 

-’ ‘Thank you very much; Professor Mund. 
Will you come forward, Professor Gray, please, sir. 
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We are now honored to hear from Prof. Horace M. Gray, professor 
of economics of the University of Illinois. We all know of Professor 
Gray’s reputation as a distinguished economist and educator. Pro- 
fessor Gray has been teaching in universities since 1922. Professor 
Gray, I notice that your biography in Who’s Who states that you have 
been a Fulbright adviser since 1948 and have been a member of the 
National Selection Committee for Fulbright fellowships; a member 
of the President’s Water Resources Policy Committee in 1950; presi- 
dent of the Midwest Conference on Graduate Study and Research; 
trustee of the Judson King Foundation; a member of many learned 
societies; and that you were also an economic expert to the Federal 
Trade Commission in the years 1940 through 1942. 

In other words, you have had some firsthand experience with specific 
cases in which the Federal Trade Commission has been involved. 

We are glad to have you with us, Professor Gray. I see that you 
have a prepared statement, and I suggest that you proceed in your 
own way. 

We are swearing the witnesses, Professor ao if you don’t mind. 

Do you swear that the testimony you will give before this committee 
will be the whole truth and nothing but the truth, so help you God? 

Mr. Gray. I do. 


TESTIMONY OF HORACE M. GRAY, PROFESSOR OF ECONOMICS, 
UNIVERSITY OF ILLINOIS 


The Cuarrman. You may proceed; read your statement first, and 
then have questions later, or any way that you prefer. 

Professor Gray. Mr. Chairman, first let me say I am very sorry 
to have been delayed by the weather in Chicago so that I was late 
getting here. 

The Cuarrman. We understand; the planes just couldn’t travel, 
and you just couldn’t come. 

Professor Gray. I hope the committee has not been inconvenienced 
by that delay. 

The Cuatrman. It is perfectly all right. 

Professor Gray. I had the honor on one occasion to work with your 
distinguished special counsel in the Rigid Steel Conduit case. 

The Cuarrman. With Mr. MacIntyre in the Steel Conduit case? 

Professor Gray. Yes. 

I don’t know what the pleasure of the committee is. I am prepared 
to read this statement, if you want me to. 

The Cuarrman. It is all right if you desire to do so. 

Professor Gray. I will dispense with the first paragraph, since the 
chairman has already introduced me. 

Modern monopoly is an extraordinarily complex phenomenon. It 
derives its power from many institutional sources; it exists in varying 
degrees, ranging from the relatively insignificant to the almost. com- 
plete; it assumes many forms and, like the chameleon, changes its out- 
ward appearance to conceal its identity; it mainfests itself by diverse 
modes of behavior and shifts its tactics to fit the changing cireum- 
stances of a dynamic environment; it possesses a formidable array 
of weapons in its arsenal of economic warfare and selects for use in 
any given situation those most likely to prove effective. 

74645—56—pt. 2—4 
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In recent times monopoly has put to intensive use a new, and more 
deadly, weapon—the art of propaganda—whereby it seeks to identify 
private economic aggression with public welfare and to confuse, de- 
ceive and mislead public opinion concerning its true intentions, 

The complexity of business organization and the diversity of busi- 
ness practices create a favorable environment in which propagandists 
can employ semantic double-talk and casuistry for purpose of decep- 
tion. Where, as in our present economy, monopolistic and competi- 
tive forces and modes of vibavieg are commingled in a dynamic state 
it is admittedly difficult to separate out and identify with precision 
monopolistic practices—i. e., those predicated on some substantial 
degree of market control. 

This is particularly true when the practice in question is cleverly 
camouflaged in the habiliments of competition. But the task, though 
difficult, is not impossible if we focus attention on the one common 
and decisive feature which characterizes all monopoly—control of the 
market. This is the sine qua non of monopoly—the necessary condi- 
tion for its existence. By some means and to some degree the free, 
competitive market must be brought under private control before 
monopoly can emerge. 

In a free, competitive market price discrimination is impossible. 
It simply cannot exist, for no seller, however aggressive, can compel 
one buyer to pay more than another for the same product; the self- 
interest of the buyer and the self-interest of competing sellers pre- 
clude any such possibility. 

Similarly, on the other side of a free market, no buyer, however 
acquisitive, can compel any seller to quote him a price lower than 
that available to other buyers; the self-interest of competing buyers 
precludes this. 

Hence, where no participant in the market has any power of com- 
pulsion over others, all are free and equal, and the market is open, 
competitive, and impersonal. The price is uniform ‘and fixed by sup- 
ply and demand at a level that will clear the market. The personal 
ambitions of buyers and sellers are quite irrelevant as price determi- 
nants because they lack the power to make their wishes come true. 
Those who participate in an open, competitive market must of neces- 
sity conform to its discipline and abide by its impersonal decisions. 

If, however, by some artificial contrivance a seller gains a significant 
degree of control over the market—that is, attains a position of power 
or strategic advantage—he can practice price discrimination. That 
is, he can compel certain buyers, who are unable to escape the impact 
of his market power, to pay a price above the competitive level; other 
sellers, in the meantime, are deterred by the first seller’s market power 
from undercutting the discriminatory price and alleviating the distress 
of the victimized buyers. 

The abnormal—that is, noncompetitive—profits that accrue from 
such price discrimination enable the monopolistic seller to expand 
his market control, increase the range and intensity of the discrim- 
ination, and eventually undermine and destroy the competitive market. 
The ultimate goal—the monopolist’s conception of heaven—is abso- 
lute market control and total fragmentation of the competitive market 
so that each customer becomes an isolated individual for whom an a 
la carte, discriminatory price, calculated to appropriate his entire con- 
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sumers surplus, can be set and enforced. If in the real world this 
state of bliss forever eludes the grasp of aspiring monopolists it in no 
wise abates the fervor of their quest. 

Price discrimination, then, is one of the most basic, versatile and 
deadly weapons of economic aggression. Once sufficient control of the 
market has been attained to permit its use a monopolist can use a 
price discrimination to weaken or destroy competition, penetrate new 
markets, attract additional customers, introduce new products, exploit 
noncompetitive sectors of the market, strengthen control over oe 
tion and prices, deter potential competition, and maximize profits. 

Like the short cut-and-thrust sword of the Roman Legion, price dis- 
crimination is the basic weapon with which the monopolist hacks his 
way to power arid then, having achieved power, defends and preserves 
his imperium. It is an almost indispensable weapon; monopoly can 
scarcely come to fruition or defend its market dominance without resort 
to price discrimination. This truth is so universally recognized that 
one of the basic tenets of all antimonopoly policy is the simple com- 
mandment: “Thou shalt not discriminate.” 

To prohibit discrimination, however, is to strike a fatal blow at 
monopoly. For how can monopoly be established, maintained or ex- 
ploited if its most effective weapon is proscribed? What doth it profit 
a man to strive for market domination and economic power with his 
bare hands? In broader terms, is it not a contradiction for society to 
permit concentration of economic power, on grounds of public inter- 
est, and then deny its possessors the means to exercise, expand and de- 
fend that power? 

If market control is consonant with public welfare, then how can 
price discrimination—a functionally necessary manifestation of such 
control—possibly be injurious? In the lexicon of monopoly economics 
freedom to discriminate, by a strange inversion of logic, becomes a 
natural or inalienable right—a sort of categorical imperative based 
= organic necessity, and hence, beyond the reach of moral and secular 

aw. 

Having foolishly allowed economic power to become highly con- 
centrated, we now find ourselves confronted with the demand that 
those who possess this tremendous power be permitted to use the dan- 
gerous weapon of price discrimination at their own discretion. Our 
monopolists and oligopolists assert a right to discriminate predicated 
on economic necessity ; they sponsor a massive propaganda campa‘gn to 
rationalize price discrimination as a competitive tactic conducive to the 

ublic welfare; they seek to repeal, subvert or evade the laws and 
Judicial decisions which prohibit or restrict such practices. 

The grand objective of this striving is to legitimatize price discrimi- 
nation as a means for the enhancement of already swollen economic 

wer. 

In their propaganda the monopolists resort to a curious, upside- 
down semantics; the art of proving that black is white by mere asser- 
tion. Price discrimination is not really a tactic of monopoly but 
rather a manifestation or form of competition; new, modern, dynamic, 
aggressive, effective, hard, vigorous, and realistic. t 

It is appropriate to the requirements and necessities of an expand- 
ing economy characterized by rapid economic and _ technological 
changes; it represents the competitive response of modern business to 
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the challenge of a dynamic market situation; it is a pricing technique 
to meet competition, expand production, broaden and diversify 
markets, and distribute to consumers the benefits of increased efficiency. 
Selective price reductions made for these and similar purposes are, so 
the argument goes, not discriminatory at all but actually competitive. 

Laws, commission orders and court decisions which prohibit or re- 
strict such competitive price reductions, in the mistaken belief that 
they are discriminatory and destructive of competition, are inimical to 
the public welfare because they lessen the vigor of competition, pro- 
mote structural and price rigidities, and generate in the economy a 
chronic debility vaguely diagnosed as soft competition. This un- 
toward malady, and its disastrous consequences, can be averted only 
by removal of existing restraints on the freedom of business to com- 
pete by means of selective price differentiation. 

Thus, by a devious semantic inversion we arrive at the startling con- 
clusion that the Robinson-Patman Act, presumably designed to pre- 
mere, competition, actually destroys competition and promotes mo- 
nopoly. 

Similarly, if our gullibility is equal to the strain, we must conclude 
that Congress, the Federal Trade Commission, the Department. of 
Justice and the Supreme Court, through ignorance and inability to 
comprehend the public interest, are destroying competition while those 
devoted public servants—the monopolists and oligopolists—are strug- 
gling desperately to maintain it by means of price discrimination. 

This, of course, is arrant nonsense, for which any college sophomore 
in economics would be flunked, but it is typical of the economic reason- 
ing expressed in the current propeasnde. 

hree recent examples will serve to demonstrate the scope and in- 
tensity of this drive to legitimatize price discrimination. 

Following the Cement and Rigid Steel Conduit cases (1948) in 
which the basing-point system was condemned as unfair and discrimi- 
natory, a propaganda campaign was launched to reverse these de- 
cisions by legislative amendment of the antitrust laws. The strategy 
was to avoid the conspiracy implications of the basing-point system 
by authorizing business firms, when acting indaiputlanti and without 
collusion, to sell their products at uniform delivered prices and to 
absorb freight in order to meet competition. 

In short, since systematic, collusive discrimination through basing- 
point pricing had been declared illegal, the taint of illegality would 
removed by the twin expedients of legislative redefinition—labeling 
such discrimination as unsystematic, independent, and nonconspira- 
torial—and by mere assertion of an innocuous intent—to meet com- 

tition. 

Be this exercise in semantics Congress might be induced to reverse 
the Federal Trade Commission and the Supreme Court, both of whom 
had considered and rejected these self-serving arguments. 

The Capehart subcommittee of the Senate Committee on Interstate 
and Foreign Commerce was used as a convenient and sympathetic 
sounding board for this propaganda. Its 1,401-page hearings (Study 
of Pricing Methods, 80t ng., 2d sess., 1948) contains more weird 
and fallacious economic reasoning than can be found between the 
covers of any book on price policies now extant. 

Under the skillful tutelage of basing-point advocates, numerous 
businessmen, trade associations, chambers of commerce, civic organi- 
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zations, farm groups, and labor unions came forward to condemn 
the Government’s policy, to defend the basing-point system, to predict 
dire economic consequences if the Cement and Rigid Steel Conduit 
decisions were allowed to stand, and to urge “clarifying” legislation to 
legalize uniform delivered prices. 

Almost invariably these misguided witnesses took the position that 
as pricing was nondiscriminatory, competitive, and eco- 
nomically beneficial; and that its prohibition would have disastrous 
effects on small business. 

Understanding neither the nature of competition nor the monopo- 
listic character of the basing-point system, as is evident from their 
testimony, they were led by fear and business pressure to testify 
against their own interest. The political pressure generated by this 
propaganda led Congress to approve a bill (S. 1008) to legalize basing- 
point pricing, but President Truman vetoed it on June 16, 1950. 

Since 1887 the prohibition against discrimination in railroad rates 
has been a basic feature of national transportation policy. Though 
often more honored in the breach than in the observance, this prin- 
has continued to command popular support and has been re- 
affirmed repeatedly by the Interstate Commerce Commission, the Su- 
preme Court, and the Congress. 

The railroads have consistently opposed antidiscrimination laws, 
evaded them wherever possible, and agitated unsuccessfully for their 
repeal or modification. Now, after 68 years of frustration, they are 
engaged in a new campaign to win the coveted right to discriminate. 
This effort, however, differs from earlier ones in that they now lead 
from weakness, not strength; making a virtue of adversity, they now 
clamor for freedom to discriminate as a defensive measure. 

The official sponsor of this movement is the Presidential Advisory 
Committee oe er fa Policy and Organization under the chair- 
manship of Mr. Sinclair Weeks, Secretary of Commerce. The report 
of this Committee, entitled “Revision of Federal Transportation Pol- 
icy” and released from the White House on April 18, 1955, serves as 
the basic propaganda document of the Association of American Rail- 
roads in their campaign to secure congressional approval of rate 
discrimination. 

True to the canons of hucksterism, however, the real purpose is 
concealed in a maze of semantics and doubletalk. There are today 
no residual elements of monopoly in transportation; competition is 
intensive, pervasive, dynamic, and aggressive; even where no inter- 
carrier competition exists there is indirect or commercial competition, 
which is just as effective. This being the state of affairs, governmental 
restraint of railroad pricing tactics is for the most part unnecessary 
and obsolete. 

Furthermore, it has deleterious economic consequences, such as: 
Dislocations, excessive costs, inefficiency, impairment of railway serv- 
ice and finance, misallocation of traffic, stifling of technical develop- 
ment, and jeopardizing of national security. 

All these ills could be averted if present restraints on “competitive 
rate experimentation” were removed and the railroads allowed, under 
“the free enterprise system of dynamic competition,” to quote rates 
which “reflect cost advantages wherever they exist” and “meet par- 
ticular competitive situations.” 
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This selective rate reduction should, of course, not result in “undue 
depression of rate levels” or proceed beyond the point where rates are 
“compensatory”—that is, “fail to cover the direct ascertainable cost” 
of a particular service. 

This deceptive verbiage conceals a plan for wide-open discrimina- 
tion in railroad rates calculated to exploit non-competitive traffic and 
to destroy competition where it now exists, particularly the competi- 
tion of truck and water carriers. It is the classic model of monopolis- 
tic strategy; use the added revenue from selective rate increases on 
noncompetitive business to finance a war of extermination against 
rivals in the competitive sector. 

The basic weapon in this economic warfare, as from time immemo- 
rial, is selective price discrimination. The railroads, as the report 
affirms, may have lost much of their former monopoly power but this 
in no wise changes the psychology of railway managements. Appar- 
ently, they still dream the old dreams. 

A much more sophisticated attack on the antidiscrimination laws is 
to be found in the Report of the Attorney General’s National Com- 
mittee To Study the Antitrust Laws, March 31, 1955. 

Here we find neither the blatant crudities of the Capehart hearin 
nor the naive wish fulfillment of the Weeks report. The men who 
dominated the Attorney General’s committee and drafted the report 
were experienced professional advocates, well versed in antitrust law 
and monopoly economics. Representing large corporate interests, 
they knew that, among other things, their principals wanted freedom 
to discriminate. 

Accordingly, the section of the report dealing with Price Discrim- 
ination (pp. 156-221) is a cleverly reasoned, but quite unconvincing, 
attack on the Robinson-Patman Act. The general strategy is to 
emasculate the act by administrative and judicial interpretation, rath- 
er than attempt repeal or drastic amendment in Congress. 

For example, the “like goods and quality” test for price discrimina- 
tion is to be retained but sellers can justify price differentials between 
branded and unbranded forms of a physically identical product under 
the “injury” and “cost” criteria (p. 159). The latter escape device 
would nullify the “like grade and quality” standard and make it 
possible to justify price differentials as non-discriminatory. Likewise, 
the “competitive injury” and “burden of proof” provisions are to 
be reinterpreted to require proof of injury to competition, rather than 
injury to competitors, in order to establish a prima facie case of dis- 
crimination (pp. 163-166). 

This proposal, as two dissenters pointed out (p. 166) would read 
the injury clause out of the statute and place an intolerable if not im- 
possible burden of proof on the Federal Trade Commission. 

Again, the committee would circumscribe the Commission’s orders 
so as not to “preclude the seller from differentiating in price in a new 
competitive situation involving different circumstances” (p. 168). 

An order thus restricted would be well-nigh worthless, for a seller 
who had been found guilty of discrimination and placed under re- 
straint, could continue his discriminatory practices on the pretense 
that a new competitive situation had developed. 

After condemning the cost defense requirement as illusory, arbi- 
trary, and unrealistic, the committee (p. 174) recommends that it 
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be made more liberal and realistic by a flexible, minimum interpre- 
tation. This proposal, if adopted, would discard the most basic test 
for price discrimination and practically nullify the act. The quantity 
discount limitations of the Commission are deplored as “a crude form 
of price-fixing” and should be discontinued (p. 177). 

Ktter approving the Supreme Court’s interpretation of the good 
faith meeting of competition in the Standard Oil case (1951), the 
Committee enunciates its basic philosophy (p. 181) : 

We think that a seller’s right to meet a competitor’s prices by granting price 
differentials to some customers without reducing his prices to all must remain 
an essential qualification in any antiprice discrimination law. 

Pursuant to this philosophy the Committee goes on to approve good 
faith as an absolute defense (pp. 184-185), to condemn the prevailing 
interpretation of the brokerage clause (p. 190), to recommend the 
repeal of section 3, the criminal section (p. 201), to approve func- 
tional discounts (p. 208) and “competitive,” as distinct from “col- 
lusive,” delivered price (p. 219). 

The committee’s rejection of free competition as a way of life, 
its acceptance of oligopoly as the dominant form of economic organ- 
ization, and its total commitment to price discrimination as a normal 
and beneficial mode of economic behavior is evident from its own 
summation (p. 196) : 


In markets characterized by sellers enjoying a significant degree of control 
over price, the exertion of offsetting force by some large and aggressive buyers 
bargaining for concessions can contribute materially to lower prices for all. 
Not only is one reduction likely to spread; but each entering wedge enhances 
the negotiating position of other traders who can insist on equal concessions 
from the supplier with the ancient gambit of buying elsewhere unless he accedes. 
And unless competition on the buyers’ level is wholly defunct, the ultimate 
consumer stands to benefit by lower prices. Legalistic impediments to this 
normal bargaining process, we think, might well deprive the public of gains that 
under effective competition it has a right to expect. 

In this vision of the new heaven and the new earth there is obviously 
no place for the Robinson-Patman Act or for any comparable legis- 
lation restricting the natural and inalienable right of monopolists 
and oligopolists to discriminate at will according to their self-interest 
and strategic advantage. This is the old doctrine of the divine right 
of kings transplanted to the economic sphere; the monopolists and 
oligopolists are kings and can do no wrong. 

Their behavior is normal, for kings, and society should place no 
restraints upon them. The lesser breeds of mankind can only hope 
that some modicum of public good may result from their exercise of 
power. 

Let us entertain no illusions concerning the seriousness of the chal- 
lenge. Economic power is highly concentrated; and this power has 
imperatives, drives, compulsions, and organic necessities for growth 
and survival that determine its behavior. Such concentrated power 
will use all the weapons of aggression and defense at its command to 
attain its ends. 

Price discrimination is one of the most basic of these weapons; the 
temptation to use it, laws to the contrary notwithstanding, is almost 
irresistible. The possessors of great economic power will discriminate 
within the limits of their capacity, either by subterfuge, evasion, and 
violation or by resort to propaganda and political pressure to secure 
modification of restrictive laws. 





664 PRICE DISCRIMINATION 


The current drive to legitimatize price discrimination is a mani- 
festation of this tendency. It can be withstood temporarily by rear- 
ard defense of the Clayton and Robinson-Patman Acts but in the 
ong cw the imperatives of concentrated economic power cannot be 
enied. 

Toleration of concentrated power and denial of its use are mutuall 
contradictory; in the end the positive realities of power will prevail 
over negative restraints. For this reason, it is essential that retention 
and vigorous enforcement of the antidiscrimination laws be coupled 
with a systematic and sustained attack on the structure of concentrated 
economic power. This power must be reduced, decentralized, and 
diffused if price discrimination and other manifestations of monopoly 
behavior are to be eliminated. 

The Cuarrman, Thank you, sir. 

I believe you mentioned on page 6 that immediately after the Cement 
and Rigid Steel Conduit cases a propaganda campaign was started 
for the purpose of securing the enactment of laws that would change 
the law which caused the decision to be made in that basing point 
case. You are acquainted with that first group, I assume, that was 
gotten up in Pittsburgh, Pa., about 1948. 

Professor Gray. Yes. 

The Cuarrman. That was quite a formidable group. They seemed 
to have had lots of money pledged to them, they were going out and 
organizing a grassroots campaign—you remember that—and then after 
that I believe you mentioned about the clarification committee. 

Now, isn’t it a fact that if by sending this report around, this re- 
port of the Attorney General’s National Committee To Study the 
Antitrust Laws, if this report is given consideration by the Federal 
district judges, and if they are persuaded to go along with the reason- 
ing in this report, the people who have been trying to scuttle the anti- 
trust laws over these years 1948 to date will receive what they want 
eee interpretation by the courts rather than by legislative enact- 
ment ¢ 

Professor Gray. I think so. I think they would get the same re- 
sult they failed to get when they tried in Congress. 

The Cuarrman. When they tried for 7 years and failed? 

Professor Gray. Yes. 

The Cuarrman. One time they got a bill through and the President 
vetoed it, and no effort was made to pass it over his veto. But they 
failed for all those 7 years, and now they get this report by a com- 
mittee, which of course features interpretation rather than enactment 
of legislation. 

Do you think this body wil be given much consideration by the 
courts and by the colleges of the country ? 

Professor Gray. Well, sir, I couldn’t speak for the courts, but I 
could speak for the students and the colleges and the professors. 

It has had wide circulation. It is in wide general use. I have used 
it myself, with my own students. And I found their background is 
so totally inadequate that you have to go back and have them read the 
Cement case and the Rigid Conduit case, and the earlier cases, in 
order that they can understand the meaning of this analysis. But 
taken without knowledge of the background, it is very confusing. 

I can’t estimate how it might be handled by lawyers and judges. 
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The Cuarrman. How has it been distributed? Has it received any 
free distribution that you know of? 

Professor Gray. I couldn’t answer that, sir. I don’t know. 

The Cuatrman. But any volume that is put out by the Government 
Printing Office like this, a public document, is widely used by the 
schools and universities throughout the country, by purchase; is it not? 

Professor Gray. Oh, yes, it was widely publicized, as the latest, 
most authoritative, most complete analysis of the antitrust laws, and 
for this reason it attracted a great deal of attention. 

The Cuatrman. And there is nothing in the book to indicate that a 
majority of the people composing the committee had an ax to grind 
in making the recommendation ? 

Professor Gray. No. And the dissenting opinions are so frag- 
mentary and scattered that it is impossible for the students to get a 
view of what the dissenters really wanted to say, and what their basic 
philosophy was. 

The Cuarrman. Isn’t it a fact that in view of the fact that this 
recommends changes in the antitrust laws, failure to insert all the 
dissenting opinions in one—in other words, together—isn’t that al- 
most approaching intellectual dishonesty in distributing a public 
document like that? 

Professor Gray. Well, I never experienced any handling of dissent- 
ing =~ in this manner, so it struck me as most strange and un- 
usual. 

The Cuarrman. Here we have a document that seems to be slanted 
all on one side, and those who dissented had their dissenting — 
cut up all the way through it, and only a small part, after all, even 
inserted. I thought at first that all the dissenting opinions were in- 
serted, but just scattered throughout the volume. That would have 
been bad enough, but I have learned now that only a small part of the 
dissenting opinions were even published at all, and then under circum- 
stances and conditions that did not make them readable in connection 
with the text of the document. 

Professor Gray. I have just finished reading the hearings of Rep- 
resentative Celler on that point. And he went into great detail into 
the matter of the manner of the presentation of these dissenting 
opinions. 

The Cuarrman. And what did he say about it? 

Professor Gray. Well, his general view is that the effect of the dis- 
senting opinions was lost because of this fragmentation. 

The CHatrman. Yes, sir. 

Would you like to ask any questions, Mr. Hill? 

Mr. McCulloch ? 

Mr. MacIntyre? 

Mr. MacIntyre. I would like to ask some questions. 

On page 10 of your statement, Professor Gray, you make reference 
to the report of the Attorney General’s Committee, and the position 
of that Tenumsishen concerning this good-faith defense. I would like 
to read you a line or so from page 181 of the Attorney General’s Com- 
mittee’s Report: 

This Committee approves the result of the Standard Oil decision. 


Now, Professor, do you take that to mean that this Attorney Gen- 
eral’s Committee in that report has taken the position that it should be 
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permitted to—that is, one should be permitted to discriminate in price 
irrespective of the effect of substantial lessening of competition and 
tending to create a monopoly when it can be shown to have been in 
good faith ? 

Professor Gray. I assumed that is what they meant; yes, sir. 

Mr. MacIntyre. In other words, this report, then, as we under- 
stand your testimony, is to the effect that it is all right to create a 
monopoly through discriminations in price, so long as the Department 
= cone in and make a showing that he did not discriminate in bad 

aith? 

Professor Gray. Yes; he can claim that he made this price in good 
faith to meet competition. That is the formula. And if that is an 
absolute defense, why, you could never convict anybody. 

Mr. MacIntyre. Then to that extent, and on that point, this re- 
port approves the creation of monopolies ¢ 

Professor Gray. I would interpret the end result that way. That 
is, you could almost say if you quoted a lower price to a particular 
customer to meet competition, you did it in good faith. Now, if that 
is an absolute defense, an absolute defense against the charge of dis- 
crimination, why then, I think Mr. Justice Reed said, in his opinion, 
the decision practically nullified the Robinson-Patman Act. 

Mr. MacIntyre. In your statement, Professor, you also pointed 
out that this Attorney General’s Committee’s Report takes the posi- 
tion that the courts and the Federal Trade Commission should not en- 
ter orders to cease and desist and decrees against price discriminations 
as practiced by the defendant, except those that were involved in the 
precise situation before the court. You recall that? 

Professor Gray. Yes. 

Mr. MacIntyre. Would you care to comment further on that, as to 
how many times, perhaps, it would be required for the Government 
to catch a particular defendant before you stopped him from discrimi- 
nating . price in all the different situations that you could con- 
jure up? 

Professor Gray. Well, I think you would have to start a new case 
on every issue, on every example of alleged discrimination, and as I 
understand the language of the committee’s report, he could allege 
that the conditions had changed, so that the conditions governed by 
the previous cease-and-desist order no longer would obtain, and you 
would have to start the whole thing over again, a whole new case, and 
a new set of facts. 

Mr. MacIntyre. In other words, to stop discriminations you would 
have a multiplication of cases at public expense in order to enforce 
the antitrust laws. 

Professor Gray. It seems to me it would create an intolerable situa- 
tion, if this is the correct interpretation of the committee’s recom- 
mendation. 

The Cuatrman. Thank you, sir. We appreciate your testimony, 
and I know it will be helpful to us. 

Is Professor Fishman here ? 

Will you come forward, Professor. 

We will now hear from Professor Fishman, professor of economics 
and finance of the University of West Virginia. 
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Professor Fishman has written extensively on monopoly problems 
in the professional journals. 

Weare glad to have you with us, Professor Fishman. 

Do you swear that the testimony that you will give before this 
committee will be the truth, the whole truth, and nothing but the 
truth, so help you God ¢ 

Mr. Fisuman. Yes, sir. 


TESTIMONY OF LEO FISHMAN, PROFESSOR OF ECONOMICS AND 
FINANCE, WEST VIRGINIA UNIVERSITY 


Professor Fisuman. The subject of antitrust law and law-enforce- 
ment problems, which is at present of concern to this committee, has 
an important bearing not only on small business, but on our entire 
economy. My remarks will be confined to only one aspect of this sub- 
ject, namely, the nature of basing-point pricing systems and to the 
question of their legality under the Robinson-Patman Act. 

Basing-point systems of pricing have, of course, been in use a long 
time and a good deal is known about them. It would not be amiss, 
however, to review briefly the chief characteristics of these systems 
which are of interest from the standpoint of the Robinson-Patman 
Act. 

Basing-point systems of pricing are characterized by the fact that 
prices are quoted on a delivered basis only, and that variations in the 
prices to different buyers are determined by the distance of each buyer 
from a particular city called the basing point. 

In other words, the price to each buyer is determined by adding to 
the hypothetical mill net price, an allowance for the cost of freight 
from the basing point to the buyer, irrespective of what actual freight 
charges from the point of supply to the point of delivery happen to be. 

The so-called mill net price is a hypothetical price, because each 
buyer must pay the delivered price, calculated in the manner just de- 
scribed, even if he is willing to send his own truck or other convey- 
ance to the seller’s plant to haul the goods away. Moreover, where 
two or more firms in an industry use the same basing-point system of 
pricing, these firms will frequently use the same mill net price and 
thus will quote the same delivered price to any buyer, irrespective 
of the actual distance the goods will have to be shipped and the amount 
of freight charges the seller will actually pay. In fact, in cases where 
a basing point pricing system prevails in an entire industry, or in a 
substantial portion thereof, each firm generally makes use of an iden- 
tical or very similar mill net price in determining the delivered price 
to any buyer. 

Thus the mill net price is not determined independently by each 
firm; and for at least some of the firms concerned, it bears no direct, 
justifiable relation to actual cost of production. It is highly unlikely 
that this situation would exist in the absence of the basing-point pric- 
ing system. It is, therefore, evident that the mill net price is an 
administered price figure which is determined with consideration to 
the basing points established by the system, and with a view toward 
total delivered prices and total returns rather than toward mill net 
returns. 
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If a single basing-point price system is used then all buyers pay a 
price which includes an allowance for freight charges from a single 
city—Chicago, for example—to the point of delivery. If a multiple 
basing point price system is used, several cities are designated as bas- 
ing pots and each buyer pays a price which includes an allowance 
for freight charges from the particular city which is considered the 
basing point for sales to him, irrespective of the actual distance 
between the location of his supplier and the point of delivery. 

A single basing-point system was formerly used by the steel industry. 
Buyers of steel paid a price determined by adding to the uniform mill 
net price an allowance for freight charges from Pittsburgh to the 
point of delivery, irrespective of the point from which the were 
actually shipped. Thus a buyer in Detroit who bought steel produced 
in Detroit paid a price which included an allowance for freight charges 
from Pittsburgh to Detroit, despite the fact that the seller incurred no 
such expense. A multiple basing-point system was formerly used by 
the cement industry. 

A buyer who pays a price which includes an allowance for freight 
charges higher than the actual cost to the seller for shipping the goods 
to the point of delivery is said to pay “phantom freight.” When the 
actual cost of shipping the goods to a buyer.exceeds the freight charge 
component of the delivered price, the seller is said to “absorb” the cost 
of the freight. 

From an economic point of view, the coments of phantom freight 
and absorbed freight are quite as insubstantial as the concept of mill 
net price. For example, at one time when a basing-point price system 
was in use in the steel industry, the industry was supposedly absorb- 
ing freight charges on 70 percent of the volume sold. Yet profits for 
the steel industry during the same period were at record levels. Would 
this have been possible if steel firms were actually absorbing freight 
charges on 70 percent of allsalesby volume? _. 

Although the Robinson-Patman Act does not specifically mention 
basing point pricing systems, it does outlaw discriminator pricing 
practices. Section 2 (a) of the act provides that— 

It shall be unlawful * * * to discriminate in price between different purchasers 
of commodities of like grade and quality * * * where the effect of such dis- 
crimination may be substantially to lessen competition * * * or to injure, 
destroy, or prevent competition * * * provided that nothing herein contained 


shall prevent differentials which make due allowance for differences in the cost 
of manufacture, sale, or delivery. 


Are basing-point price ms discriminatory within the meaning 
of the Robinson-Patman Act? In my judgment the answer to this 
question is yes. Basing-point pricing systems are discriminatory be- 
cause they result in price differentials among buyers which cannot be 
justified on grounds that they make due allowance for differences in 
the cost of manufacture, sale or delivery. J 

Moreover, basing-point price systems tend either to “lessen competi- 
tion * * * or to injure, destroy or prevent competition * * *.” is 
conclusion can be avoided only if it is assumed that anything done by 
a firm to maximize its profits constitutes or enhances competition, in 
the sense in which that term is employed in the Robinson-Patman Act, 
irrespective of the effects of the firm’s behavior or different buyers or 
on competing sellers. Such a definition of competition, however, is 


One or more basing points may be used in these pricing systems. 
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not consistent with the intentions of those who promulgated the Robin- 
son-Patman Act, or our other antitrust laws. 

More consistent with the intent and spirit of this legislation is a 
definition of competition which I believe has already been suggested 
to this committee; namely, the existence of conditions under which 
all buyers enjoy equal advantages and opportunities in regard to price 
and other conditions of sale, and in which buyers and sellers acting 
in their own interest exert independent influences on price. 

In view of the fact that the essential purpose of our antitrust legis- 
Jation has been the preservation and strengthening of the competitive 
free enterprise system, however, it is reasonable to interpret the term 
“competition” as used in the Robinson-Patman Act even more broadly, 
to refer to our entire competitive enterprise system. It is important 
for the preservation and strengthening of our competitive, free enter- 
prise system to maintain conditions under which smal] business enter- 
prises have the opportunity to come into existence, and a fair chance 
to continue in existence. In other words, the health and longevity 
of business enterprises should be related to their economic efficiency 
rather than to their size. 

If this interpretation is adhered to, it is clear that basing point 
systems of pricing may be, and indeed have been, used to “lessen com- 
petition * * * or injure, destroy or prevent” it. Since delivered prices 
charged to buyers are fixed and may be varied without relation to their 
basic economic factors, plants which are efficiently managed and well 
situated with respect to basic economic considerations, may find them- 
selves in a disadvantageous position if one or more of their suppliers 


begins to use a basing-point price system, or if a a point which 
y 


applies to them is changed. In fact, a dominant supplying firm can 
penalize or favor particular buyers merely by aE basing points. 

Competition among sellers may also be hampered by basing point 
pricing systems. By making the surveillance of prices charged by 
the various firms in an industry a relatively simple matter, these sys- 
tems facilitate the development of monopolistic or oligopolistic situa- 
tions with respect to price. Moreover, the dominant firm in an indus- 
try can bring about changes in basing points which will severely in- 
jure or drive out of existence certain competing firms. These are not 
theoretical possibilities. There are cases in which they have actually 
occurred. 

For a time it appeared that the Robinson-Patman Act would be 
used as an important weapon to eliminate basing-point price sys- 
tems, or at least to make it difficult to maintain them. In the Corn 
Products case (1945), the Staley case (1945) and the Cement case 
(1948), the Supreme Court upheld the contention of the Federal 
Trade Commission that basing-point price systems are discrimina- 
tory, although it did so by reasoning along lines quite different from 
those I have just suggested. 

The Court treated the mill net price as an actual price, and recog- 
nized the distinction between the mill net price and the freight charge 
components of the delivered price as a valid one. On this basis, the 
Court declared that basing-point price systems are discriminatory 
for two reasons: (1) sellers using a basing-point price system dis- 
criminate among buyers since they absorb freight charges in making 
sales to some buyers, and collect phantom freight charges from others; 
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and (2) use of a basing point formula for determining delivered prices 
resulted in variations in the seller’s mill net returns from sales to dif- 
ferent buyers which cannot be justified on the grounds of variations 
in the costs involved. 

It will be recalled that section 2 (b) of the Robinson-Patman Act 
specifies that— 
* * * nothing herein contained shall prevent a seller rebutting the prima facie 
ease (of discrimination) thus made by showing that his lower price * * * was 
made in good faith to meet an equally low price of a competitor. * * * 
On this score, the Supreme Court having found in the Staley decision 
that— 


price discriminations are necessarily involved where the price basing point is 
distant from the point of production— 


made the following ruling : 


We cannot say that a seller acts in good faith when it chooses to adopt such a 
clearly discriminatory pricing system, at least where it has never attempted to 
set up a nondiscriminatory system, * * * 

Following this ruling the Court of Appeals (7th Cir.), in the 
Standard Oil of Indiana decision rendered in March 1949, decreed 
that the good faith of the seller is not a valid justification for dis- 
criminatory pricing practices, the effects of which are harmful to 
competition. About this time, however, the Federal Trade Commis- 
sion apparently adopted a new attitude toward section 2 (b) of the 
Robinson-Patman Act. Only 3 months later, in June 1949, at hearings 
held before Subcommittee No. 1 of the House Committee on the 
Judiciary, it was announced that— 
all of the Commissioners believe that on balance it would be preferable to make 
the good faith meeting of competition a complete defense. 

As Professor Mund has pointed out, this new attitude of the Federal 
Trade Commission undoubtedly weakened the position of the Com- 
mission’s attorneys when the Standard Oil of Indiana decision was 
appealed before the Supreme Court. Whether or not the Supreme 
Court was directly influenced in its judgment by this change in the 
Commission’s attitude, it would be dificult to determine. In any event, 
the Court too altered its attiude toward section 2 (b) and rendered a 
decision in favor of the Standard Oil Co., which had argued its case 
on grounds of the good faith proviso. The Supreme Court observed, 
“The defense in subsection (b), now before us, is limited to a price 
reduction made to meet in good faith an equally low price of a com- 
petitor.” ‘Actual competition, at least in this elemental form,” the 
Court said, “is thus preserved. * * *” 

More recently, the Federal Trade Commission has also changed its 
attitude with respect to the use of section 2 (a) of the Robinson- 
Patman Act. The Commission has made it clear that it no longer 
regards basing point pricing systems as discriminatory and subject to 
prosecution under the Robinson-Patman Act. 

The Commission now recognizes that the actual price involved in 
sales by firms using a basing point price system is not the mill net price 
but the delivered price, and supports its new attitude by contending 
that since the delivered prices quoted to different buyers are the same 
unless the buyers’ locations differ, these prices are not discriminatory 
within the meaning of the Robinson-Patman Act. : 
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As I have already indicated, I believe that the Federal Trade Com- 
mission is on firm ground when it recognizes that the only actual 
price involved in sales made by firms using a basing-point system is 
the delivered price, since the so-called mill net price and the con- 
cept of mill net returns are purely hypothetical. 

It does not necessarily follow, however, that the delivered prices 
are nondiscriminatory, and that the use of a basing-point price sys- 
tem cannot be considered a violation of section 2 (a) of the Robinson- 

-atman Act. For reasons I have suggested above, I believe that the 
delivered prices themselves are generally discriminatory, and that 
the use of a basing-point system does frequently constitute a violation 
of section 2 (a) of the Robinson-Patman Act. 

If every basing-point price system which resulted in price diserimi- 
nation also involved collusion, and if it were a simple matter to prove 
the existence of collusion, my point of view might be considered of 
academic interest only. For :n that case these basing-point price 
systems could be successfully prosecuted without making use of the 
Robinson-Patman Act. 

Such is not the case, however. Price discrimination may be in- 
volved in instances where collusion is not, and it is easier to demon- 
strate the existence of discrimination under the Robinson-Patman 
Act than it is to prove the existence of collusion under the Sherman 
Act. It is important, therefore, to retain the Robinson-Patman Act 
as a potential weapon against basing-point systems. 

I am not prepared to recommend the specific steps which might be 
taken to revive the use of the Robinson-Patman Act in litigation in- 
volving basing-point price systems. However, I do believe that if 
steps effective for this purpose are taken, it will be possible to reduce 
materially the extent of price discrimination which is injurious to 
competition. 

In concluding my statement, I should like to call attention to the 
fact that basing-point price systems are likely to be used with greater 
frequency and with greater discriminatory effects at certain’ future 
times, than they are at present when we are enjoying such great pros- 
perity. For in view of the recent growth in the size of certain firms in 
various industries, as a result of the merger movement, it seems highly 
probable that strong measures will be taken by these firms to protect 
themselves against the adverse effects of the drop in prices and sales 
which generally occurs during periods of economic decline. 

Basing point price systems are potentially highly useful for this pur- 
pose. Successful use of basing-point price systems in this manner 
would have adverse effects not only on many small firms, and on many 
consumers, but also on the vigor of our entire competitive enterprise 
system. 

The Cuarrman. Thank you very much, Professor Fishman. 

You are from West Virginia University ? 

Professor FisnmMan. That is correct, sir. 

The Cuatrman. Are you familiar with the recommendations in 
the Attorney General’s committee’s study of the antitrust laws con- 
cerning basing point? 

Professor FisHMan. Yes, sir, I am. I have read them quite 
carefully. 
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The Cuarrman. If the courts were to follow the recommendations | 
made by this committee, the basing-point pricing system would be 
used as a means of price discrimination ; is that right ? 

Professor Fisuman. Yes, they would. 

The Cuarmman. They could be so used, then ? 

Professor Fispman. Yes, they could. 

The Cuarrman. What do you think about this book? Do you think 
it carries much standing and prestige in the colleges of the country! 

Professor Fisuman. Yes, it does. I believe it appears to those who 
pick up the document that it is an impressive, well-reasoned, authori- 
tative statement on a matter of broad public interest. 

I might also say that I have received a copy without charge. 

The CHatrman. They sent you a copy without charge? 

Professor Fisuman. Yes. I mailed a request for a copy from the 
Attorney General, and received one in the mail with an accompanying 
statement indicating that the Attorney General was making copies 
available to instructors in the universities for classroom teaching 
purposes. 

The Cuarrman. And you received your complimentary copy, then, 
from the Attorney General’s office? 

Professor Fisoman. Yes. 

The Cuarrman. Do you have any comments that you would like to | 
make on the effect of the interpretations recommended here in addition | 
to the basing 8 wen or do you specialize in the basing point ? 

Professor Fisaman. Congressman, I have not read the other sec- 
tions with the same degree of care as I have read the basing point 
sections, and I would prefer to limit my remarks to those sections. 

The Cuarrman. Do you believe that the dissenting opinions received 
fair consideration in the publication of this book? 

Professor FisHMan. It was difficult for me to determine the exact 
nature of those opinions, and the precise amount of weight to be at- 
tributed to the statements of those who dissented from the majority 
opinion. I recognized, however, that the extent of the dissent might 
have been greater than was indicated by the document. : 

The Cuarrman. Do you think it might be a great public service for | 
someone in Government to render, to get out a report about this big 
or half this big and get it printed by the Government Printing Office | 
entitled, “Answering the Report of the Attorney General’s National | 
Committee To Study the Antitrust Laws” ? 

Professor Fisuman. Yes, I do. 

The Cuarrman. In order to get the issues fairly before the people © 
who read this. 

Any questions, Mr. Hill? 

Mr. Hut. No questions. 

The Cuarrman. Mr. McCulloch ? 

Mr. McCutiocu. No. 

The Cuarrman. Mr. MacIntyre? 

Mr. MacIntyre. Professor, will you agree that in general a regime | 
of discriminating in price results in big sellers having an advantage © 
over the small sellers, and also in big buyers receiving an unearned | 
advantage over small buyers? 

Professor Fisaman. That is quite possible; yes, sir. 





PRICE DISCRIMINATION 673 


Mr. MacIntyre. Do you think we should have a law which would 
permit the Government to obtain a cease-and-desist order against a 
discriminatory practice when it is shown by a careful examination of 
the facts that the practice would substantially lessen competition even 
though the practice may have been carried out in good faith? 

Professor Fisuman. I think such a law would be in the public 
interest. 

Mr. MacIntyre. To the extent, then, that the Attorney General’s 
report, which the Chairman has just called to your attention, on page 
181 recommends the contrary would you think the report’s recom- 
mendation was against the public interest ? 

Professor Fisuman. Yes, I do; I believe the recommendation would 
be against the public interest. 

The Cuairman. Thank you very much, Professor. 

We will stand in recess until 10 o’clock tomorrow morning. 

(Whereupon, at 4:05 p. m., the hearing was adjourned, to recon- 
vene at 10 a. m., November 15, 1955.) 
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PRICE DISCRIMINATION 
The Robinson-Patman Act, and Related Matters 


TUESDAY, NOVEMBER 15, 1955 


House or REPRESENTATIVES, 
SeLecr Commirree To Conpucr a Srupy anp 
INVESTIGATION OF THE PROBLEMS OF SMALL BUSINESS, 
Washington, D. C. 

The committee met, pursuant to recess, at 10:10 a. m., in room 1301, 
New House Office Building, Washington, D. C. Honorable Wright 
Patman (Chairman) presiding. 

Present : Representatives Patman, Hill, and McCulloch. 

Also present: Everette MacIntyre, staff director and committee 
} counsel, and Victor P. Dalmas, assistant to minority members. 

The Cuarrman. The committee will come to order. 

We have as the first witness Hon. Albert A. Carretta, former Fed- 
eral Trade Commissioner, now practicing law here in Washington in 
the firm of Carretta & Counihan, 1001 Connecticut Avenue NW., Wash- 
ington, D.C. 

We are swearing the witnesses, Mr. Carretta. Do you solemnly swear 
that the testimony you will give before this investigating committee 
will be the truth, the whole truth, and nothing but the truth, so help 
you God? 

Mr. Carretta. I do. 


TESTIMONY OF ALBERT A. CARRETTA, FORMER FEDERAL TRADE 
) COMMISSIONER, CARRETTA & COUNIHAN, WASHINGTON, D. C. 


The Cuatmrman. Do you havea prepared statement ? 

Mr. Carrerta. I have no prepared statement, Mr. Chairman. 

The Cuarrman. Mr. MacIntyre, you may question him. 

Mr. MacIntyre. Mr. Carretta, while you were a member of the 
Federal Trade Commission, and shortly after Mr. Edward F. Howrey 
assumed his duties there as chairman during April 1953, there was re- 
manded to the Federal Trade Commission for its further consideration 
a case which Mr. Howrey had argued in the Supreme Court of the 
United States when he was representing the respondent against the 
Commission, namely, docket 4933, in the matter of the Automatic Can- 
teen Company of America. Do you recall that matter ? 

Mr. Carrerta. I recall it very well. 

Mr. MacIntyre. It was remanded to the Commission about June of 
1953, wasn’t it ? 

Mr. Carretra. That is about correct. 
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Mr. MacIntyre. And what is your understanding of the purpose 
for which it was remanded ? 

Mr. Carrerra. As I recall the decision of the Supreme Court of 
the United States, the Supreme Court remanded the case to the Com- 
mission for the purpose of affording the Commission and opportunity 
to make findings, if it was possible, on the question as to whether the 
buyer of goods in that particular case, namely, Automatic Canteen 
Co., either knew or should have known that the price discriminations 
the buyer induced from the seller could not possibly be cost justified. 
The Supreme Court found that the record in the case was inadequate, 
and consequently, in my opinion, the Supreme Court did not rule either 
for the Commission or against the Commission. 

As I read the decision of the Supreme Court, the Court was of the 
opinion that the Commission should make that further finding, name- 
ly, did the buyer know, or should he have known that what he was 
asking for in the way of price discrimination could not possibly be 
cost justified. And that was the intention that I believe the Court 
had in remanding it to the Commission, 

Mr. MacIntyre. That decision by the Supreme Court came down 
sometime shortly after April 1, 1953; that is, shortly after Mr. Howrey 
had assumed his position as Chairman of the Federal Trade Commis- 
sion ? 

Mr. Carrerta. I don’t recall the exact date, but I would place it | 
in the late spring or early summer of 1953, 

Mr. MacIntyre. Now, are we correct in our understanding of your | 
testimony that as you saw the case it wasn’t necessarily lost by virtue 
of the Supreme Court decision, that is, lost on the merits, but on this 
procedural question ? 

Mr. Carretra. That was my interpretation of the decision. 

Mr. MacIntyre. And so it was sent back to the Commission for 
its further consideration ? 

Mr. Carretra. Yes, sir. 

Mr. MacIntyre. Now, while this case was thus pending in that 
posture before the Commission, what was the status of your position 
as a Commissioner? Were you approaching the end of your term as 
a Commissioner ? 

Mr. Carretta. Yes. Of course, it was well known that my term 
_ to expire on September 25, 1954, unless renominated by the Presi- 

ent. 

Mr. MacIntyre. And you were one of the holdover Democrat mem- 
bers of the Commission ? 

Mr. Carretta. That is correct. 

Mr. MacIntyre. Now, while that case was in that posture, and 
your status as a Commissioner was as you have stated it, did you make | 
any effort to have the Commission consider this case as it had been 
remanded to the Commission by the Supreme Court ? 

Mr. Carretta. Yes, Mr. MacIntyre. I might say this. When Mr. 
Howrey joined the Commission he let it be known to his colleagues 
that he was of course disqualifying himself in all matters which had 
to do with the Automatic Canteen Co. case, and also in connection with | 
some other rubber matters. 

Approximately 6 or 7 months had elapsed after the Supreme Court 
decision in the Automatic Canteen case, and I as a Commissioner had 
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heard nothing about what was taking place with regard to the case. 
As you know, Mr. Patman, the Federal Trade Commission did then 
operate and does now operate under Reorganization Plan No. 8, so 
that the Chairman of the Commission normally is the Commissioner 
who assigns work and who has the authority to tell the staff what 
to do and in what direction to go and how fast and perhaps how slow 
they need go. 

In this case, the Chairman being disqualified, I felt that I as a Com- 
missioner did not want any criticism heaped upon the Commission for 
failure properly and quickly to dispose of this remand from the Su- 
preme Court. 

I also realized that the Commission was in a precarious position be- 
cause of the fact that its Chairman was or had been the counsel for the 
successful respondent in the Supreme Court. 

So I decided that I at least as one of the five Commissioners would 
do what I could to expedite consideration of that remand. 

During the latter part of January of 1954, that date being approxi- 
mately 6 months after the remand, I addressed a very brief memoran- 
dum to the General Counsel of the Commission, Mr. Earl Kintner, 
and I sent precisely the same memorandum to Mr. Joe Sheehy. And 
to the best of my recollection I forwarded a copy of those memo- 
randums to each of my colleagues on the Commission. In other words, 
I wanted them to know what I was doing. 

a MacInryrre. Do you have a copy of those memorandums before 

ou! 
5 Mr. Carretra. Yes, Mr. MacIntyre. 

Mr. MacIntyre. What is the date of it? 

Mr. Carretra. The date of my first memorandum was January 27, 
1954. And as I have stated, the exact, same memorandum was for- 
warded to Mr. Earl Kintner and to Mr. Sheehy. Mr. Sheehy at that 
time was Director of the Bureau of Antimonopoly. 

, a. MacIntyre. I wonder if you would—they are not lengthy, are 
they ¢ 

Mr. Carretra. Just one sentence. 

Mr. MacIntyre. Would you read them ? 

Mr. Carretta. This is the complete text of the memorandum ad- 


dressed to Mr. Kintner and Mr. Sheehy under date of January 27, 
1954: 


Will you please prepare a complete report for me as to what action has been 
taken within the Commission in connection with the above-entitled case since 
its remand by the Court. 

And as I stated, a copy of that memorandum was sent to my col- 
leagues on the Commission. 

Mr. MacIntyre. What happened then ? 

Mr. Carrerta. I received a very prompt reply from Mr. Ear] Kint- 
ner, and as I recall it, Mr. Sheehy telephoned me and told me that 
Mr. Kintner was handling the matter. 

Mr. MacIntyre. That is Mr. Kintner, the General Counsel, who 
had been nominated for General Counsel by Mr. Howrey when he came 
to the Commission ? 

Mr. Carretra. That is correct. 

Mr. MacIntyre. And what else did you hear about it ? 





678 PRICE DISCRIMINATION 


Mr. Carrerra. Mr. Kintner addressed a memorandum to me under 
date of February 2, only a few days after my memorandum to him, 
in which he forwarded to me or with which he forwarded to me a 
memorandum prepared by Mr. Robert Dawkins. As I recall it—I 
don’t have a copy of either of those memorandums—as I recall it, Mr. 
Kintner’s memorandum was very brief, but Mr. Dawkins’ memoran- 
dum was probably one full page. 

The memorandum from Mr. Dawkins to Mr. Kintner related the 
fact that Mr. Dawkins had had the remand under consideration for 
some time and that the record was voluminous. And I believe he also 
stated that by reason of the pressure of his work he had not been able 
to complete the study prior to that date. But Mr. Dawkins told Mr. 
Kintner that he expected to have the study completed during the month 
of February 1954. 

Mr. Kintner transmitted Mr. Dawkins’ memorandum to me with 
the covering memorandum, which said in effect, ““We hope to have this 
ready for Commission consideration sometime during this month of 
February 1954.” 

Mr. MacIntyre. Did you get it during February ? 

Mr. Carretta. No. 

Mr. MacIntyre. What happened ? 

Mr. Carrertra. I was a little bit disappointed. And I think I al- 
lowed more than sufficient time toelapse. And then in May 1954, about 
4 months later, I decided to address another memorandum to Mr. 
Kintner on the same subject matter. And under that date I wrote the 
following memorandum, which is also comparatively brief. This was 
addressed only to Mr. Kintner, the General Counsel : 

Under date of January 27, 1954, I addressed a memorandum to you requesting 
to be advised of the status of the Automatic Canteen case, Docket No. 4933. On 
February 2, 1954, you forwarded to me an original memorandum prepared by 
Mr. Dawkins in which it was stated that it was hoped that a draft of the recom- 
mendation to the Commission would be submitted during the month of February. 
Will you please advise me what progress has been made in this matter up to this 
date? 

That was dated May 11, 1954. 

Mr. MacIntyre. What happened then ? 

Mr. Carretta. I heard nothing further. To the best of my recollec- 
tion I did not receive a reply to that memorandum. 

May I point out to the committee—and I think this is of some im- 
portance—that both my memorandum of January 27, 1954, and m 
memorandum of May 11, 1954, were transmitted by me to the ad- 
dressees prior to the date on which the name of my successor was sent 
to the Senate of the United States. I merely say that to indicate that 
this attempt on my part to get action in the Automatic Canteen case 
was not premised upon the fact that I was about to leave the Commis- 
sion. And on May 11, 1954, I didn’t know whether I was to leave the 
Commission or not. I know my term was expiring, but at that time a 
rumor had it that I was to be renominated. 

So this action on my part was not made in anticipation of my leaving 
the Commission. I still wanted the Automatic Canteen case to be dis- 
posed of regardless of whether I was to be continued on the Commis- 
sion or not. 

Mr. MacIntyre. Who was your successor ? 
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Mr. Caretra. Congressman Robert Secrest, of Ohio, was nominated 
by the President in the last part of June 1954. 

Mr. MacIntyre. What was the next information that you had 
about the Automatic Canteen case and its consideration by the Com- 
mission ¢ 

Mr. Carretra. The next I heard was the receipt by me in my office 
of the decision of the Commission in the Automatic Canteen case, ac- 
companied by an able dissent by Commissioner Mead. That, as I re- 
call, occurred in January of 1955. 

Mr. MacIntyre. That is when you had notice of it ? 

Mr. Carrera. That is when I had notice of it. And I thought that 
that was rather quick action by the Commission. My term expired in 
September of 1954, and knowing how slowly the wheels of the Com- 
mission work in the publication of decisions, I felt that the Commission 
acted very quickly between September 1954 and January of 1955 to get 
the opinion out of the Commission. 

And as you know, the decision was to dismiss the complaint. 

Mr. MacIntyre. Mr. Chairman, in this connection I would like to 
call attention to a questionnaire that was directed by Mr. Evins of this 
committee as chairman of Subcommittee No. 1, to the Federal Trade 
Commission in May of 1955. Question 15 read as follows: 

Please furnish the committee with a statement showing the date each of the 
following cases was assigned to a commissioner for review and report, and the 
date on which he reported it to the Commission with recommendations for ac- 
tion. In that connection also show for each such case any additional period 
such case was assigned to any other commissioner for additional review and 
report. 

In that list of cases was docket 4933, Automatic Canteen Company 
of America. And it was noted that: 


The information requested regarding this case applies only to the recent con- 
sideration given by the Commission which resulted in the dismissal of the 
complaint. 

Now, the information which was given by the Commission in re- 
sponse thereto shows that the Commission acted on September 30, 
1954. And here is the note that was given in that respect. 

It was directed that an appropriate order dismissing the 2 (f) proceeding 
be prepared under the direction of Mr. Mason. It was further directed that 
at the time the proceedings is closed the Bureau of Investigation be directed 
to conduct an expeditious investigation to ascertain whether or not the current 
practices of Automatic Canteen Company of America are such as to warrant 
institution of a new proceeding under section 2 (f). 

Mr. Mead voted in the negative as to the dismissal of the proceed- 
ing; Mr. Howrey did not participate in any of the action. And also 
the other records that were submitted by the Commission to the com- 
mittee show that the final vote for dismissal was as follows: for dis- 
missal Mason, Gwynne, and Secrest; against dismissal, Mead; not 
voting, Howrey. 

Now, I believe you testified that you left the Commission just 5 
days before September 30? 

Mr. Carretta. My term expired on September 25, which I recall 
was a Saturday, September 25 was a Saturday, therefore September 
30 probably works out to be the following Thursday, Thursday of 
the following week. 
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Mr. MacIntyre. So your effort to get that case up for consideration 
by the Commission failed, but it did come up for consideration within 
5 oo after you left the Commission ? 

r. Carrera. Of course, that is news to me—— 

Mr. MacIntyre. According to this information that the Federal 
Trade Commission has submitted to this committee. 

I believe that is all I have. 

The Cuatrman. Mr. Culloch. 

Mr. Cuttocu. This is the case that had that long and notorious 
history before the Commission, it it ? 

Mr. Carretra. Yes, most of the history having been made before 
I became a member of the Commission. 

Mr. Cutxtocu. According to the information I have before me, 
it commenced in 1940? 

Mr. Carretta. I believe that is correct, sir. 

Mr. Cuxxtocn. And it was finally disposed of in 1955. How long 
were you a member of the Commission ? 

Mr. Carretra. From June 18, 1952, to September 25, 1954. 

Mr. Cutiocn. Do you believe that Mr. Howrey had anything to 
do with the speed or lack of speed with which this case moved through 
the Commission during the time that you were there? 

Mr. Carrerra. I have no reason to believe that Mr. Howrey did 
enyihing one way or the other. 

r. Cuttocn. Do you believe or have reason to believe, or do you 
have an opinion as to whether or not Counsel Kintner had ne 
to do with the speed or lack of speed with which this case move 
during the time that he was counsel ? 

Mr. Carretta. I have no reason to believe that he did. 

Mr. McCutiocu. Do you have to believe that anybody in that Com- 
mission intentionally slowed up the procedure with respect to this case 
during the time that you were a member of the Commission ? 

Mr. Carretta. I have no reason to believe, sir, and if I had I would 
be the first to disclose it to this committee. 

Mr. McCuttocn. Do you have any reason to believe that the person 
who was responsible for the movement of this case during the time 
that you were there purposely delayed final consideration until after 
you left the Commission ? 

Mr. Carretra. Mr. McCulloch, I don’t know who had the respon- 
sibility for this case progressing through the Commission, I don’t even 
know that it was Mr. Kintner. It might have been the executive 
director of the Commission. I don’t know who had the responsibility. 
All I do know is that I tried to get it up to the Commission level, and 
I did not succeed over a period of 4 months. But I was surprised to 
learn that 4 days after I left the Commission it found itself at the 
Commission table for decision. 

Mr. McCcuiocn. The reason that I asked those questions, if you 
do have such an opinion or such a belief, I would be very happy to 
have it in the record. It has always been my opinion that particularly 
in a hearing such as this that a full record should be made and that 
we should not stop at leaving inferences that might besmirch or be- 
smear someone who should not be besmirched or besmeared. So if you 
have opinions or beliefs with respect to anybody in an official position 
I would be pleased if you would put them on the record as a matter 
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of fact. And I don’t mean to or need to preach to you. I think it is 
your duty to put it on the record if you have such an opinion. 

Mr. Carretra. May I say this,Mr. McCulloch. I think you were sit- 
ae as a part of the committee before which I testified in connection 
with Reorganization Plan No, 8. And I think you will recall that 
at no time during my testimony before that subcommittee did I leave 
any impression that I thought that Chairman Howrey had done any- 
thing wrong in connection with the rubber cases. And I think the 
record will indicate that I volunteered qualifying testimony at the 
very end of the hearing in order to leave no inferences regarding a 
statement I had made regarding Chairman Howrey. 

Mr. McCuttocu. That you did. And I would be glad if you would 
make any further statement that you have now so that the record 
is complete as you would want to to be complete if the positions were 
reversed. 

Mr. Carrera. That is right. I want to say this, that I have no 
information which would convince me that any member of the Com- 
mission or any staff member of the Commission intentionally with- 
— action upon this case pending the determination of my term of 
office. 

However, I must be honest and add that it is indeed a strange coin- 
cidence that the full Commission was called upon to act upon as im- 
portant a case as the Automatic Canteen case 4 days or 5 days after 
the expiration of my term of office, and that the decision included the 
participation of a commissioner who was sworn in perhaps 100 hours 
before the decision was rendered. The record was a very large record, 
and believe me, I don’t consider myself an expert on section 2 (f) of the 
Robinson-Patman Act. 

I have no other comment. And I hope I have not left the impres- 
sion that either Chairman Howrey or any other commissioner did 
anything intentionally to hold up consideration of this case. All I 
say is that it is a strange coincidence. 

Mr. MacIntyre. Mr. Carretta, you mentioned an executive di- 
rector. To whom were you referring? 

Mr. Carretra. That was in 1954. I don’t know whether it was Mr. 
Parrish at that time or whether Mr. Akerman had taken over, but I 
believe it was Mr. Alex Akerman who was executive director at the 
time. 

Mr. MacIntyre. And who nominated him for his position at the 
Commission ? 

Mr. Carretta. Chairman Howrey nominated Mr. Akerman to serve 
as executive director. 

But following up my comment to Mr. McCulloch, I want to say 
that I was the one Democratic member who voted with the two Repub- 
licans on the Commission to appoint Mr. Akerman to his present posi- 
tion. And I did that because I felt that the Chairman should have 
the opportunity of selecting his own top personnel. At the time Mr. 
Akerman was nominated to the position there were 3 Democrats and 
2 Republicans on the Commission. The two Republicans were Chair- 
man Howrey and Commissioner Mason. The three Democrats were 
Senator Mead, Commissioner Spingarn, and myself. When Chair- 
man Howrey came into the meeting and recommended the appoint- 
ment of Mr. Akerman as executive director I asked that I be given a 
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little time to study the matter. I took about a week to study the 
matter. 


And then, at the next meeting of the Commission, I announced that 
I would vote with Chairman Howrey and Commissioner Mason to 
confirm the appointment of Akerman to the position of executive direc- 


tor. So I am partially responsible for the appointment of Aker- 
man as executive director. 


Mr. MacIntyre. That confirmation was confirmation of an appoint- 
ment made by Mr. Howrey? 
Mr. Carrerra. That is right. 


But the majority of the Commission had a right to refuse confirma- 
tion, if it deemed proper. 

Mr. MacInryre. Mr. Chairman, since the question has been brought 
up about the chronology of this case preceding the period that Mr. 
Carretta was on the Commission, I would like to ask that there be 
received in the record here a complete chronology of this case up to 


the date that Mr. Howrey came on the Commission, and his state- 
ments about it. 


It so happens that the chairman of the Senate Interstate and For- 
eign Commerce Committee did ask Mr. Howrey to present such chro- 
nology, and he did, and it is in the record before that committee, and I 
would like to ask that it be included here to make the record complete, 
as Mr. McCulloch suggested. 


The Cuarrman. Without objection, it may be done. 
(The data referred to is as follows :) 


Senator Maenuson. Mr. Howrey, did you participate in the Automatic Can- 
teen case? 


Mr. Howrey. Yes, I did. 

Senator Magnuson. You were the attorney for that company? 

Mr. Howrey. Yes; our firm represented the Automatic Canteen Co. My part- 
ner, Mr. Gravelle, and I were the ones who handled the case. 

Senator Maenuson. Is it correct that case started on June 18, 1940? 

Mr. Howrey. My recollection, Senator, is the complaint was issued in March 
1948. I may be wrong about that, but that is my recollection. 

Senator Macnuson. I have a chronology of it here. That might help refresh 
your memory on it. In other words, the investigation at the advisory level 
started on June 18, 1940, and apparently lasted 22 months, to April 1942. Were 
you hired in 1940 as an attorney for that group? 

Mr. Howrey. No, Senator Magnuson. 

Senator MaGnuson. Did you come into the case later? 

Mr. Howrey. Our law firm was employed after the complaint was issued, 
according to my best recollection, which would be in March 1943. 

Senator Magnuson. Then, from 1943 on you were the attorney in that case? 

Mr. Howrey. Yes. 

Senator Maenuson. Three years have now elapsed. 

Mr. Howrey. Yes. 

Senator Magnuson. Then, the events between the issuing of the complaint and 
the beginning of the hearings of the trial examiner took another 3 years and 3 
months? The complaint was filed March 19, 1943? 

Mr. Howrey. Yes. 

Senator Macnuson. Then, there was a motion made by the respondent for 
time to file an answer. That is probably when you came into the case? 

Mr. Howrey. Yes. 

Senator Maanuson. You advocated in those 3 years, 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 12, 13, 14 different motions which extended this case out for 3 years and 3 
months after the complaint was filed ; is that correct? 

Mr. Howrey. I don’t believe we filed that many motions. 

Senator Maanuson. They are all listed there. 

Mr. Howrey. I was examining them. 
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Senator Maenuson. I think you are correct there. One or two of the delays 
was where the case was reassigned to some other examiner, probably. 


Mr. Howrey. When you said 14, were you counting these numbers on the side 
of this memorandum ? 


Senator MAGNUSON. Yes. 

Mr. Howrey. Some of them just refer to dates when answers were filed. 

Senator Magnuson. They were all delays, weren’t they? 

Mr. Howrey. No; I wouldn’t say all delays. 

Senator Macnuson. You wouldn’t say 3 years and 3 months would be a delay? 

Mr. Howrey. Yes. 

Senator Magnuson. This is after the complaint; 2 years prior to this. So, this 
is 5 years we have the case going. 

Mr. Howrey. May I 

Senator MAGNUSON. I just want to see if the facts are correct. 

Mr. Howrey. I haven’t examined this. The case has been pending a long 
time. One of the reasons for the delay was that the Automatic Canteen Co.’s 
business is the merchandising of candy and other food products through vending 
machines, and so forth. The great bulk of it 

The CHAIRMAN. And, also, the Senate restaurant? 

Mr. Howrey. The great bulk of their business, Senator 

Senator Macnuson. For food, or what? 

The CHAIRMAN. Food, yes. 

Senator Magnuson. I haven’t seen one of those in the Senate restaurant. 

Mr. Howrey. The great bulk of their business is in industrial plants. 

The CHAIRMAN. I think they feed General Motors or Ford. 

Mr. Howrey. They have them all over the country. They are in industrial 
plants. The time of which you speak was a war period. Under a policy adopted, 
I think, by the President at that time, there was made available to respondents in 
FTC cases and antitrust cases the right to move for the suspension of the case 
until after the war, upon a showing that it might interfere with the war effort. 
This company was doing an enormous amount of selling candy and confection 
products to war plants. 

On that basis, we asked that the case be postponed until after the war. I think 
that was taken under very serious consideration. 

Senator MaGnuson. What were they cited for, for violation of the Robinson- 
Patman Act? 

Mr. Howrey. Section 2 (f) of the Robinson-Patman Act. 

Senator Magnuson. In 1940? 

Mr. Howrey. No; March 1943. 

Senator Macnuson. The complaint was issued in 1943—is that correct ?—but 
the case started in 1940. 

Mr. Howrey. I am sorry I can’t deny or affirm that because the records up 
until the time of the issuance of the complaint are, to me at least, confidential. 

Senator Maenuson. We have 3 years now. We come up to 1946. Are you still 
attorney for them? 

Mr. Howrey. Yes. I argued the case before the Supreme Court on December 
14 of last year. 

Senator Maanuson. So, we have a case that took 13 years? 

Mr. Howrey. Well, I would count it from March 1943, and it reached the 
Supreme Court in December 1952. 

Senator MaGnuson. Let’s cut off a couple of years. I am not blaming you for 
this. I think, as an attorney—— 

The CHAIRMAN. It was a good thing for him. 

Senator Magnuson. Yes; a very good job. But the whole point of my inquiry 
is: Now, you are going down to be probably the Chairman of a Commission 
which will take—and I have several other cases—13 years before they get a 
case finished. 

I am just wondering what would be your attitude. When you have been a 
party on one side to all these delays, motions, and things, which they apparently 
agreed to, or you persuaded them to make these delays, I am wondering, if you 
became Chairman of this Commission, whether or not that practice would 
continue? 

Mr. Howrey. First, I think I would 

Senator Magnuson. You must have agreed with the Commission on these 
delays? 
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Mr. Howrey. First, if I may, I think I should say I have not been designated 
chairman, and whether I am going to be or not is something that you will have 
to get from other sources. 

The CHAIRMAN. Coming events cast their shadows before them. 

Mr. Howrey. I do want to say quite emphatically that I will do everything 
within my power to do away with delay. I think the Commission, under the 
present Chairman, Senator Mead, has done a great deal in clearing up these back 
cases. 

Senator Maanuson. In asking for these delays, you must have thought you 
were on pretty sound legal ground ; they were granted. 

Mr. Howrey. Well, if they were granted, they must have been proper. 

Senator Macnuson. Now, you would be in a position where you say you would 
speed up procedures down there? 

Mr. Howrey. That is one of my main objectives. 

Senator Macnuson. You have plenty of experience in delays; so, you would 
probably know how to speed it up. 

Mr. Howrey. That might help. 

Senator Macnuson. You know how to speed it up a little bit. I just want to 
put this in the record. This is the ehronology of that particular ease, 

The CHAIRMAN. Without objection, it will be inserted in the record at this 
point. 

(The material referred to is as follows :) 


CHRONOLOGY OF PROCEEDINGS IN THE USE AGAINST THE AUTOMATIC CANTEEN 
CoMPANY OF AMERICA (D 4933) 


(a) Events at the investigational and advisory level (June 18, 1940, to April 
1942—22 months) 

(1) June 18, 1940.—Chief examiner recommences docketing. 

(2) April 28, 1941.—Final report by attorney-examiner includes information 
and suggested docketing against Williamson Candy Co., Fred W. Amend Co., 
Paul F. Beich Co., Bunte Bros. et al., and 21 other suppliers be considered. 

(3) September 24, 1941.—Chief examiner refers entire file back to Chicago for 
supplemental investigation on effect of section 3 violation. 

(4) January 19, 1942—Supplemental final report made by attorney-examiner 
(17 pp.). 

(5) April 1, 1942.—Chief examiner recommends complaint under sections 2 (f) 
and 3 of Clayton Act (9 pp.). 


(b) Assignment to Commissioner and ultimate complaint (12 months) 

(1) April 6, 1942.—Assigned to Commissioner Ayres. 

(2) April 10, 1942.—Referred to chief counsel for examination and recom- 
mendation. 

(3) April 21, 1942.—W. B. Wooden, assistant chief counsel, recommends no 
investigation of four additional suppliers as evidence adduced in Automatic 
“could be automatically supplied against the manufacturers named by it to give 
the discrimination prices.” 

(4) April 22, 1942.—Case referred back to Commissioner Ayres “for examina- 
tion and report.” 

(5) April 24, 1942.—Case referred to chief counsel for preparation of complaint. 

(6) March 11, 1943.——Complaint prepared by William Kern with transmitting 
memo. 

(7) March 19, 1943.—Complaint issued. 


(c) Events between issuance of complaint and the beginning of hearings by the 
trial examiner (March 19, 1943, to June 24, 1946—3 years and 3 months) 


(1) March 19, 1943.—Complaint was filed. 

(2) March 81, 1943.—Motion was made by respondent for extension of time 
to June 10, 1943, to file an answer.* 

(3) April 6, 1943.—Commission entered an order denying respondent’s motion 
to extend time to June 10, 1943, but extended time for filing answer to May 12, 
1943. 

(4) May 11, 1943.—Respondent files answer. 

(5) September 1, 1943.—Reassigned from Kern to Forkner. 

(6) May 22, 1944.—Application was made by respondent for postponement of 
hearings for duration of war based upon interference with war effort.* 


*Asterisk indicates delays requested by respondent’s attorneys and not incidental to delays 
caused by motions, etc. 
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(7) May 26, 1944.—Written request was filed by respondent for permission to 
make oral statement to the Commission on application for delay.* 

(8) dune 23, 1944.—Statement is filed by Chief Counsel's office opposing 
respondent’s motion to postpone trial for the duration of the war after the trial 
attorney secures statements from the War Manpower Commission, the Selective 
Service System, the War Department, the Navy Department, the War Production 
Board, and the Department of Agriculture. 

(9) June 30, 1944.—Supplemental investigstion authorized. One made in 
March 1944. 

(10) August 29, 1944.—Commission hears motion of respondent for postpone- 
ment of hearings. 

(11) September 5, 1944.—Request for stay of proceedings is denied by Com- 
mission and order further provided that hearing be pustponed until after Decem- 
ber 31, 1944. 

(12) May 27, 1946.—Trial of companion case, the Curtiss Candy Co. (Docket 
4556 and 4673), was conducted from October 15, 1944, to May 20, 1946 (date of 
final argument), by same trial attorney. Immediately at close of Curtiss case 
final argument, the Commission enters order appointing Trial Examiner Charles 


B. Bailey to sit in case and fixes time for opening of hearing for June 24, 1946, in 
Chicago. 


(d) Events between start of hearing and close of record (June 24, 1946, to July 
15, 1948—2 years) 

(1) June 21, 1946.—Order is entered by Commission based on motion by coun- 
sel for respondent to adjourn all the hearings scheduled for Indianapolis, Cin- 
cinnati, and Detroit in the proceeding to after September 2, 1946 (after the close 
of the hearings at Chicago, which begau on June 24, 1046), for purpose of con- 
ducting of negotiations. 

(2) June 24 to July 19, 1946.—Trial of action conducted for 4 weeks at Chicago 
when original schedule called for only 2 weeks there and 2 weeks at other points 
(Indianapolis, Cincinnati, and Detroit). 

(3) July 19, 1946.—Trial examiner sets next date of hearing for October 3, 
1946, at Cincinnati, Ohio. 

(4) September 6, 1946—In hearing held at Washington, D. C., Counsel for 
repondent asked for further delay of hearings due to negotiations for settlement 
gving on between Chief Counsel's office and respondent's attorneys und trial 
examiner sets hearing for October 18, 1946, at Chicago instead of Octuber 3 ut 
Cincinnati.* 

(5) September 27, 1946.—Counsel for respondent filed “Application of re- 
spondent to fix October 29, 1946, as date of hearings” instead of October 18, and 
trial examiner sets matter for hearing for October 1, 1946, at 11 a. m. Motion 
of respondent is then denied by trial examiner.* 

(6) October 18 to October 24, 1946.—Heurings conducted at Chicago on case. 

(7) October 17, 1946.—Respondent files motion with Commission to quash sub- 
pena duces tecum issued on October 14, 1946, and returnable on October 21, 1946. 
Hearings are adjourned by trial examiner to coincide with anticipated com- 
pliance dates set by Commission for November 4, 1946, December 2, 1046, ete. 
Hearings held on November 4, December 12, and December 13, 1946. 

(8) November 20, 1946.—Comuiission hears oral argument on validity of sub- 
pena duces tecum after submission of briefs. 

(9) December 24, 1946, to January 20, 1947.—Commission ordered recall of 
subpena and directed issuance of new subpena for January 20, 1947. Hearings 
held in Chicago January 20, 1947, to January 28, 1947, to secure compliance with 
new subpena and testimony of respondent’s officials in respect thereto. 

(10) February 19 to February 21, 1947.—Hearings continued at Washington, 
D. C., on same subject matter as item 10 above. 

(11) January 28, 1946, to March 25, 1947.—Survey conducted of several hun- 
dred suppliers of respondent. 

(12) March 25, 1947, to April 24, 1947.—Fifteen days of actual trial hearings 
held at Boston, N. Y., Philadelphia, and Washington, D. C., to secure testimony 
of suppliers and distributors of the respondent. 

(13) June 9, 1947, to July 3, 1947.—19 actual days of trial hearings held at 
Cincinnati, Pittsburgh, Detroit, and Chicago to secure testimony of suppliers, 


* Asterisk indicates delays requested by respondent’s attorneys and not incidental to delays 
caused by motions, ete. 
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distributors, jobbers, vendors, and retailers. Case closed on July 3 by trial 
attorney subject to motions and corrections. 

(14) August 4, 1947—Respondent files 78-page printed brief and motion to 
dismiss case and another motion to strike several hundred exhibits and testi- 
mony from record. 

(15) August 7, August 21, and October 6, 1947.—Hearings on corrections and 
ee motion to dismiss case held on August 7, August 21, and October 6, 

(16) August 6, 1947.—Final attorney answers motion (55 pp.) of respondent 
requesting the stocking of evidence and exhibits. 

(17) October 1, 1947.—Respondent requests that oral argument be set for a 
date subsequent to November 10, 1947, on motion to dismiss complaint. Com- 
mission sets hearing for November 6, 1947.* 

(18) October 31, 1947.—Seventy-seven-page answer made to respondent’s mo- 
tion to dismiss by trial attorney. 

(19) November 6, 1947.—Oral argument had before Commission by respond- 
bye attorneys, the trial attorney, and by two intervenors after submission of 

riefs. 

(20) January 6, 1948—Commission denies respondent’s motion to dismiss 
complaint and respondent thereafter closes its case. 

(21) March 18, 1948.—Motion filed with trial examiner for reconsideration 
and reversal of 272 previous rulings of trial examiner. 

(22) June 30, 1948.—Sixty-four-page reply brief filed by trial attorney to above 
motion with appendix of 93 pages. 

(23) July 15, 1948—Trial examiner rules on motions for reconsideration and 
reversal of previous ruling of the trial examiner made by respondent and trial 
attorney and closes record. 


(e) Time taken by Commission in making decisions ending in order (July 15, 
1948, to June 6, 1950—23 months ) 

(1) August 2, 1948.—Respondent appeals from rulings of trial examiner (270 
in number). 

(2) August 24, 1948.—Answer of trial attorney to respondent’s appeal from 
rulings of the trial examiner and actions to strike. 

(3) January 24, 1949—Order granting motion for oral argument after op- 
position by trial attorney and set for March 3, 1949. 

(4) February 18, 1949.—Stipulation entered into to shorten case by stipulated 
order and findings. 

(5) May 5, 1949—Order entered by Commission disposing of respondent’s 
appeal from trial examiner’s rulings (nearly 9 months since August 24, 1948). 

(6) July 15, 1949.—Order of trial examiner closing case. 

(7) June 6, 1950.—Finding and order entered (13 months since Commission 
disposed of appeals from trial examiner’s rulings on May 5, 1949, and 15% 
months after stipulation to settle was signed on February 18, 1949). 

The Cratrman. The case was dismissed in September 1955, after 
having been before the Commission, you might say, for 14 years? 

Mr. Carretta. I believe it was January. 

The Cuatrman. Now, at that time there were 2 Democrats and 2 
Republicans active; the Chairman was not active in view of his in- 
terest in the case prior to his coming to the Commission. Now, if 
your successor had voted, as Chairman Mead or as you had voted, the 
complaint would not have been dismissed ? 

Mr. Carretta. That is correct, Mr. Chairman, except, may I say, 
I think your statement included the remark, “if my successor had 
voted as I had voted.” I had never voted. 

The Cuarrman. You had never voted ? 

Mr. Carretta. No. I indicated my feeling in the matter. 

The Cuarrman. If your successor had voted as his colleague, the 
other Democrat, Senator Mead, voted, it would have been a tie, and 
the case would not have been dismissed ? 


*Asterisk indicates delays requested by respondent’s attorneys and not incidental to 
delays caused by motions, etc. 
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Mr. Carrera. That is correct. 

The Cuarrman. Any other questions? 

(No response. ) 

The Cuarrman. Thank you very much, Mr. Carretta. 

Mr. Carretra. Thank you. 

The Cuamrman. I have a statement here that was prepared by Pro- 
fessor Earl Latham. He was scheduled as a witness yesterday, but he 


was unaable to be present, therefore he sent this statement to be inserted 
in the record. Without objection, we will insert it. 

(The prepared statement of Professor Earl Latham, department of 
political science, Amherst College, is as follows :) 


STATEMENT OF Pror. EARL LATHAM, DEPARTMENT OF POLITICAL SCIENCE, 
AMHERST COLLEGE 


I am honored to be invited to make this statement with respect to proposals 
to amend the antitrust laws which may come before the Congress for considera- 
tion. Such proposals have been numerous since the Cement case of 1948 and 
although the argument is often heard that measures are necessary in order to 
clarify the law, which is said to be confused, the sponsors of such legislation 
seem often to be more interested in reversing the trend of decisions, administra- 
tive and judicial, than in making it clear. This statement describes such an effort 
in the 81st Congress and attempts to draw some conclusions from this earlier 
experience. 

PRICES AND CRISES 


It hardly needs to be emphasized that the great corporations of the country 
wield massive power in the ecnomy; and that single decisions by corporation 
executives, in the quiet management of the internal affairs of their enterprises, 
can produce effects that reach from the remotest village to Capitol Hill. 

One example is available in events in 1948 of the influence upon private enter- 
prise and public policy of a single corporate decision. On Friday, February 13, 
United States Steel Corp. sent to its district office what was assumed to be a 
routine notice of a change in prices to be charged for semifinished steel. On the 
18th of February, Bethlehem Steel followed suit, and other steel companies fol- 
lowed later. One of the leading magazines in the steel trade issued a notice of 
the price change on February 18, the news associations picked up the item, and 
almost overnight the proposed price increase became a matter of national concern. 

The Council of Economic Advisers was afraid that steel was about to set off a 
series of price increases that would have an adverse effect upon the inflationary 
gap. Benjamin Fairless, president of the United States Steel Corp., issued a 
brief statement to the press in explanation, of which a conservative and nonsensa- 
tional financial reporter for the Washington Post said that it “would have done 
credit to some of the finer gobbledegook artists in the Government.” Mr. Fairless 
was called before the Joint Economic Committee of Congress to explain and 
justify the company’s action. Even Senator Robert Taft, a relentless foe of 
public price controls, evidently agreed with his colleagues that the pricing policies 
of a private firm were, under the circumstances, a proper subject for inquiry, 
although it cannot be said that the actual inquiry was pursued with much vigor. 
Of all of this the Washington Post observed editorially, 

“* * * the steel industry affords a prime example of the far-reaching influ- 
ence on the general economy of prices administered by a few individuals who 
are able to mold policy. They may entertain the illusion that they are respon- 
sible for their conduct of affairs only to the owners of the concerns they repre- 
sent. But the public and a large proportion of our legislators are evidently 
of a different opinion. When industrial units attain a size and degree of power 
that makes their price policies a matter of vital public concern, they become 
‘affected with a public interest.’ ” 

The price policies of steel and many other industries were indeed a matter 
of vital public concern when a few months after the price increase which the 
Joint Economic Committee investigated, Congress was pressed strongly, and 
successfully, to revise the antitrust laws by halting the trend of public policy 
as laid down by the Federal Trade Commission and the Supreme Court in Fed- 
eral Trade Commission v. Cement Institute in April 1948. 
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distributors, jobbers, vendors, and retailers. Case closed on July 3 by trial 
attorney subject to motions and corrections. 

(14) August 4, 1947.—Respondent files 78-page printed brief and motion to 
dismiss case and another motion to strike several hundred exhibits and testi- 
mony from record. 

(15) August 7, August 21, and October 6, 1947.—Hearings on corrections and 
respondent’s motion to dismiss case held on August 7, August 21, and October 6, 





1947. 
(16) August 6, 1947.—Final attorney answers motion (55 pp.) of respondent 
requesting the stocking of evidence and exhibits. (For 


(17) October 1, 1947.—Respondent requests that oral argument be set for a Car 
date subsequent to November 10, 1947, on motion to dismiss complaint. Com- 
mission sets hearing for November 6, 1947.* and 

(18) October 31, 1947.—Seventy-seven-page answer made to respondent’s mo- 
tion to dismiss by trial attorney. 

(19) November 6, 1947.—Oral argument had before Commission by respond- 
bea attorneys, the trial attorney, and by two intervenors after submission of 

riefs. 

(20) January 6, 1948—Commission denies respondent’s motion to dismiss 
complaint and respondent thereafter closes its case. 

(21) March 18, 1948.—Motion filed with trial examiner for reconsideration 
and reversal of 272 previous rulings of trial examiner. 

(22) June 30, 1948.—Sixty-four-page reply brief filed by trial attorney to above 
motion with appendix of 93 pages. 

(23) July 15, 1948—Trial examiner rules on motions for reconsideration and 
reversal of previous ruling of the trial examiner made by respondent and trial 
attorney and closes record. 

(e) Time taken by Commission in making decisions ending in order (July 15, 
1948, to June 6, 1950—23 months) 

(1) August 2, 1948—Respondent appeals from rulings of trial examiner (270 
in number). 

(2) August 24, 1948.—Answer of trial attorney to respondent’s appeal from 
rulings of the trial examiner and actions to strike. 

(3) January 24, 1949.—Order granting motion for oral argument after op- 
position by trial attorney and set for March 3, 1949. 

(4) February 18, 1949.—Stipulation entered into to shorten case by stipulated 
order and findings. 

(5) May 5, 1949—Order entered by Commission disposing of respondent’s 
appeal from trial examiner’s rulings (nearly 9 months since August 24, 1948). 

(6) July 15, 1949.—Order of trial examiner closing case. 

(7) June 6, 1950.—Finding and order entered (13 months since Commission 
disposed of appeals from trial examiner’s rulings on May 5, 1949, and 15% 
months after stipulation to settle was signed on February 18, 1949). 


The Cratrman. The case was dismissed in September 1955, after 
having been before the Commission, you might say, for 14 years? 

Mr. Carretra. I believe it was January. 

The Cuarrman. Now, at that time there were 2 Democrats and 2 
Republicans active; the Chairman was not active in view of his in- 
terest in the case prior to his coming to the Commission. Now, if 
your successor had voted, as Chairman Mead or as you had voted, the 
complaint would not have been dismissed ? 

Mr. Carretta. That is correct, Mr. Chairman, except, may I say, 
I think your statement included the remark, “if my successor had 
voted as I had voted.” Thad never voted. 

The Cuarrman. You had never voted ? 

Mr. Carretta. No. Lindicated my feeling in the matter. 

The Cuarrman. If your successor had voted as his colleague, the 
other Democrat, Senator Mead, voted, it would have been a tie, and 
the case would not have been dismissed ? 


*Asterisk indicates delays requested by respondent’s attorneys and not incidental to 
delays caused by motions, etc. 
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Mr. Carretta. That is correct. 
The Cuamrman. Any other questions? 

(No response. ) 

The Cuarrman. Thank you very much, Mr. Carretta. 
Mx» Carrerra. Thank vou. 


er covered by 
Carret 


STATEMENT OF IF RUPP, DMiAny asnsascauny a, os ---~ ~~ 
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I am honored to be invited to make this statement with respect to proposals 
to amend the antitrust laws which may come before the Congress for considera- 
tion. Such proposals have been numerous since the Cement case of 1948 and 
although the argument is often heard that measures are necessary in order to 
clarify the law, which is said to be confused, the sponsors of such legislation 
seem often to be more interested in reversing the trend of decisions, administra- 
tive and judicial, than in making it clear. This statement describes such an effort 
in the 81st Congress and attempts to draw some conclusions from this earlier 
experience. 

PRICES AND CRISES 


It hardly needs to be emphasized that the great corporations of the country 
wield massive power in the ecnomy; and that single decisions by corporation 
executives, in the quiet management of the internal affairs of their enterprises, 
can produce effects that reach from the remotest village to Capitol Hill. 

One example is available in events in 1948 of the influence upon private enter- 
prise and public policy of a single corporate decision. On Friday, February 13, 
United States Steel Corp. sent to its district office what was assumed to be a 
routine notice of a change in prices to be charged for semifinished steel. On the 
18th of February, Bethlehem Steel followed suit, and other steel companies fol- 
lowed later. One of the leading magazines in the steel trade issued a notice of 
the price change on February 18, the news associations picked up the item, and 
almost overnight the proposed price increase became a matter of national concern. 

The Council of Economic Advisers was afraid that steel was about to set off a 
series of price increases that would have an adverse effect upon the inflationary 
gap. Benjamin Fairless, president of the United States Steel Corp., issued a 
brief statement to the press in explanation, of which a conservative and nonsensa- 
tional financial reporter for the Washington Post said that it “would have done 
credit to some of the finer gobbledegook artists in the Government.” Mr. Fairless 
was called before the Joint Economic Committee of Congress to explain and 
justify the company’s action. Even Senator Robert Taft, a relentless foe of 
public price controls, evidently agreed with his colleagues that the pricing policies 
of a private firm were, under the circumstances, a proper subject for inquiry, 
although it cannot be said that the actual inquiry was pursued with much vigor. 
Of all of this the Washington Post observed editorially, 

“* * * the steel industry affords a prime example of the far-reaching influ- 
ence on the general economy of prices administered by a few individuals who 
are able to mold policy. They may entertain the illusion that they are respon- 
sible for their conduct of affairs only to the owners of the concerns they repre- 
sent. But the public and a large proportion of our legislators are evidently 
of a different opinion. When industrial units attain a size and degree of power 
that makes their price policies a matter of vital public concern, they become 
‘affected with a public interest.’ ” 

The price policies of steel and many other industries were indeed a matter 
of vital public concern when a few months after the price increase which the 
Joint Economic Committee investigated, Congress was pressed strongly, and 
successfully, to revise the antitrust laws by halting the trend of public policy 
as laid down by the Federal Trade Commission and the Supreme Court in Fed- 
eral Trade Commission v. Cement Institute in April 1948. 
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ANTI-ANTITRUST IN 1948 


The events that led to this decision began at least in 1936 with the passage of 
the Robinson-Patman Act and they reached fulfillment in a major effort to 
change this law as the Supreme Court was to define it in the Cement case. The 
Court in that case agreed with the Federal Trade Commission that the Cement 
Institute was an unlawful combination in restraint of interstate commerce, and 
therefore a violation of the antitrust laws. The decision of the Supreme Court 
did not require all sellers to quote prices f. o. b. mill, nor did it prohibit the 
absorption of freight. It outlawed a more or less obvious form of price fixing 
by conspiracy to use a basing-point system in forbidden ways, but the case 
aroused immediate controversy and a din of conflicting counsels was raised. 

A drive was immediately started to have Congress take legis'ative action to 
clarify the law. On July 7, 1948, United States Steel abandoned its basing-point 
system of delivered prices and changed to f. o. b. mill. The Wall Street Journal 
the next day quoted an unidentified manufacturer as saying that “The pressure 
on Congress to pass legislation making freight absorption a legal business prac- 
tice probab!y will be terrific as a result of United States Steel’s action.” 

Whatever might have been the reason for the new f. o. b. pricing policy, the 
effect upon the customers of steel-producing companies was sharp. A clamor 
was raised for legislative action which steel company representatives encouraged. 
Various forms of solicitation were reported, including suggestions by salesmen 
to customers that Congress be asked to legalize basing-point practices, state- 
ments by company officials to the press, and letters by company officials to cus- 
tomers urging pressure on Congress. 

Hearings were immediately scheduled in the Senate. Although the formal 
resolution for the hearings authorized inquiry into price policies enforced by 
the Federal Trade Commission and the Interstate Commerce Commission, the 
effect of these policies on consumers and small-business men, and the character 
and extent of industrial concentration in the United States, the inquiry in the 
autumn of 1948 centered upon the impact on the economy of the law as inter- 
preted and administered by the Federal Trade Commission and the courts, and 
never did get into the character and extent of industrial concentration in the 
United States. 

Weight was lent to this inquiry by the Capehart committee in the Senate 
by the appointment of an advisory council to inform its deliberations. The 
council met three times and made a final report to the committee which recom- 
mended modifications in the law for the relief of the business community. The 
council contained executives of cement companies, whose case had started the 
entire controversy, representatives of companies involved in antitrust actions, 
and spokesmen for the customers of steel and cement companies, among others. 
There was no representative of the trucking industry, which does not benefit 
under basing-point schemes, no strong antimonopolist, and no representatives 
from Government departments or agencies concerned with the enforcement of 
the antitrust laws. Of the labor representatives, one was the head of the Ce- 
ment Workers Union and one (United Steelworkers of America) withdrew. Farm 
organizations were given formal representation, but the American Farm Bureau 
Federation neither approved nor disapproved of the report, and the National 
Grange and National Farmers Union representatives wrote minority reports. 


THE CAPEHART HEARINGS 


The center of the Committee's activities however was the committee itself. 
The witnesses before the committee represented a great assortment of interests, 
most of whom were dependent in someway upon the economic patronage of the 
steel industry or had a stake in the continuation of basing-point methods of 
delivered pricing: steel customers, cane and beet sugar growers and refiners 
whose products were sold on a delivered price basis. candy and gincose mann- 
facturers including some under complaint by the Federal Trade Commission, 
cement customers, building materials manufacturers and dealers, cement pro- 
ducers, steel producers, railroad traffic spokesmen and pu!p and paper producers. 
There were also witnesses from Government agencies, spokesmen for certain 
trade associations, and small business association representatives. Representa- 
tives from three unions appeared, each of the unions being in industries represent- 
ing basing-point interests or benefiting from basing-point systems. None of 
the major unions appeared although telegrams and statements were sent by some 
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locals. None of the principal farm organizations appeared. And, interestingly 
enough, representatives of the big steel and cement companies themselves were 
notably absent. Although they had an extremely important concern with the 
outcome, a Wall Street Journal interview with a leading steel company presi- 
dent attributed to him the opinion that a multitude of steel customers wou!d 
get further than the big steel companies in the movement to change the law. 

These hearings produced a fantastic hash of contradictions and paradoxes. Big 
business wanted new legislation but small enterprisers argued their case for 
them. Normal competitive advantages arising from nearness to mills were rep- 
resented as offensive monopoly. National systems of uniform delivered pricing 
were called competition. It was argued that local monopolies would be created 
unless a pricing system that helped support national monopolies was restored. 
In the interests of clarity, the committee laid the foundations for new legislation 
that would have taken years of Commission and court action to interpret. 


THE MYERS MORATORIUM 


Further hearings were held by the Johnson committee in the Ist session of 
the 8ist Congress, but before any report on these or the Capehart committee 
hearings was made to the Senate, legislation (the Johnson bill) was introduced 
to enact permanent changes in the Federal Trade Commission Act and the 
Clayton Act as amended by the Robinson-Patman Act. This move to get per- 
manent legislation started before either the Capehart or Johnson committees 
had reported showed haste and justified the feeling that the sponsors of it 
were in an unseemly hurry. Although it had taken 24 years to get the United 
States Steel Corp. to comply with a Federal Trade Commission order originally 
made in 1924, the Supreme Court decision which seemed to make compliance 
necessary was to be reversed by Congress in a few short months, if possible. 
Indeed without even waiting for the enactment of the premature legislation, 
there were reports of meetings with representatives of the Federal Trade Com- 
mission to get assurances that the Commission would not press the enforce- 
ment of the law rigorously in the directions which the Supreme Court has in- 
dicated were open. Subsequently the Capehart-Johnson committee took credit for 
producirg mollifying disclaimers by the Commission, although it was still felt to 
be necessary to enact legislation to be sure that the Commission did not 
backslide. 

The new legislation would have provided for a serious and permanent revision 
of the antitrust laws in favor of the business community but for tactical reasons 
it was shelved and precedence was given to a measure introduced by Senator 
Myers, of Pennsylvania, to provide a legislative moratorium instead. While 
action in committee on this was pending, an interim report on the original Cape- 
hart hearings was made public. The report was an argumentative attack upon 
the Federal Trade Commission. There were tears for the proverbial victims of 
Government regulation, “the small investor, widow, or orphan” who would have 
“unpleasant surprises with no fair warning” when prices declined for the se- 
curities of companies struck foul by the pricing policy (compulsory f. o. b.) 
the Commission said it was not enforcing. 


MORATORIUM FOREVER 


By April 1949, there had been a flood of words on the antitrust laws, a flood 
released by the Supreme Court decision in the Cement case. The Capehart com- 
mittee had held hearings and produced no specific proposals for legislation. The 
Johnson bill was abandoned, and the Myers moratorium was reported to the 
Senate favorably. Before it could be acted upon, a substitute was pronosed by 
Senator O’Mahoney on the floor and virtually written there. The Myers bill 
proposed a short moratorium. The O’Mahoney substitute proposed moratorium 
forever. The Myers bill had been introduced because serious changes in the 
law required patient consideration with opportunity on all sides to be heard. 
The O’Mahoney bill proposed permanent and immediate changes in the anti- 
trust laws for the benefit of the business community because speed was essential. 

This demarche confused some of the Senators. They had come prepared to 
fight the moratorium but voted for the permanent amendment because they 
thought that the two bills were different. By voice vote and without real debate, 
the Senate passed the O’Mahoney bill (S. 1008) on which no hearings had been 
held. If it had not been for the addition of an inadvertent amendment from the 


74645—56—pt. 2——-6 





690 PRICE DISCRIMINATION 


floor as the measure whisked its way in and out of the Senate, a crippling modi- 
fication of the Robinson-Patman Act would have been enacted. Because of the 
speed with which S. 1008 moved through legislative channels without hearings, 
the critics of the measure were able to fight only a rear-guard action, but this 
they did in brilliant fashion. They were caught unawares when the O’Mahoney 
substitute showed up in the Senate but they literally fought it from house to house 
when it passed that body. Special credit for a vigorous fight to preserve the 
antitrust laws should go to Senator Paul Douglas, of Illinois, and Congressman 
Wright Patman, of Texas. By the end of the Ist session of the 8lst Congress, a 
temporary stalemate had been won when the Senate failed to act on the con- 
ference version of the bill after it had passed the House in different form from 
that in which it had passed the Senate. 

Between the Ist and 2d sessions of the 81st Congress the supporters of S. 1008 
had arrayed impressive official support in their behalf, including the asserted 
approval of the Department of Justice and the Bureau of the Budget. At all 
times the revisionists had asserted that they were really helping small business. 
It wasn’t, however, until the standard organizations of small-business men were 
firmly alerted to the drive against legislation in which they have a real stake 
that the small-business view was adequately presented by telegram and telephone 
to legislators who had presumed to bespeak this interest, but didn’t. Despite the 
counteraction by small-business organizations, the drive they tried to stop had 
acquired too much momentum. The Congress enacted a statute that substantially 
modified the antitrust law in favor of big business groups, halted a trend of 
decisions in the Federal Trade Commission which had been years in the making, 
and foreclosed developments in the regulation of pricing practices that had 
seemed to be opened up by the Supreme Court. 

S. 1008 was subsequently vetoed by the President on the ground that instead of 
clarifying the law, S. 1008 would confuse it; and that courts would find it more 
difficult, not less difficult, to apply the legal safeguards against monopoly and 
unfair competition. 


THE PATTERN OF MANEUVER 


Certain aspects of the drive against the antitrust laws in the 8lst Congress 
stand out, and they may be typical of other such efforts. First, it was constantly 
said that the law was unclear and that it must be clarified. Allowing for a meas- 
ure of uncertainty, some of this protestation was certainly doubletalk which, 
freely translated, meant that the law was perfectly clear and should be changed. 
Congressman were continually solicited to change the law despite the caution 
expressed in 1948 by Fortune magazine: 

“As a rule business has far more to gain through placing its faith in the slow 
interpretation of the law by the courts than by political action. The latter is 
apt to yield more confusion and bitterness. The former, however difficult, can 
give the kind of continuity that makes industrial democracy possible.” 

Second, proposals for the clarification of the law rarely seemed to provide for 
more vigorous enforcement of the antitrust laws. To the contrary, clarification 
seemed to be a synonym for a relaxation or moderation of rules as they had 
been developed. The recent report of the Attorney General’s National Com- 
mittee To Study the Antitrust Laws (March 31, 1955) shows the same thing. 
One of the dissents to that report points out that on 30 specific issues, the report 
takes a position “inimical to competition,” and that only 2 or 3 of the recom- 
mendations “look the other way.” 

Third, some of the justification for relaxing the antitrust laws was that such 
relaxation would help small business. Much was made of this in the hearings 
and debate in the 8lst Congress. It may be that public policy should permit small 
business some advantage in the law as against large-scale enterprise. Spokes- 
men for large-scale enterprise, however, did not argue that small business should 
be benefited especially or separately, but that small business would somehow 
share in a general economic euphoria which a relaxation of the law will produce. 
In the more moving aspects of this supposed regard for the interests of small 
business, spokesmen for large scale enterprise went so far as to say that f. o. b. 
pricing would really be to the advantage of the steel industry but that steel men 
were opposed to it because it would stifle competition and lead to monopoly. 

Fourth, although bar association speeches occasionally contain ringing words 
about the finality of judicial pronouncements, and the independence of the agen- 
cies called quasi-judicial, the drive against the antitrust laws did not seem 
to rate these values very high. The movement in the 8list Congress to reverse 
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the Cement case of 1948 showed much less solicitude for the finality of judicial 
pronouncements than banquet oratory would seem to suggest. 

And as for the independence of the Federal Trade Commission, the Senate 
Committee on Interstate and Foreign Commerce, directly after the President's 
veto of S. 1008 in 1950, set up a five man “watchdog” subcommittee to exercise 
surveillance over the manner in which the Federal Trade Commission handled 
cases involving freight absorption and delivered prices. The reason according 
to the then chairman of the committee was that frequent shifts in the position 
of the Commission on pricing questions, “had destroyed public confidence and 
required close day-by-day watehfulness over its activities in this field.” The 
members of this subcommittee were critics of the Commission and supporters 
of S. 1008. No friends of the Commission or opponents of 8S. 1008 were appointed 
to the “watchdog” subcommittee. 


THE LESSONS OF EXPERIENCE 


The lessons to be drawn from the experience in the 81st Congress, it seems to 
me, are several, clear and useful. First, arguments to change the antitrust laws 
on the ground that they are unclear need close scrutiny to determine whether 
they don’t rather bespeak a feeling that the law should be weakened rather than 
strengthened. The demand of the risk-takers in our economy for a black-letter 
assurance against risks of administrative and judicial interpretations might justly 
invite similar demands from other elements in the economy. Farmers, small- 
business men, workers, and consumers might with equal justice demand that 
Congress assure them against the risks (to them) of decisions made by the man- 
agers of large-scale enterprise as to price, output, markets, and employment. 
Perhaps we would all enjoy the security of absolute predictability but few feel 
that it is feasible or practicable. 

Second, the concern of Congress for clarification of the law might look toward 
the strengthening of the antitrust laws rather than toward weakening them. 
Perhaps in the interest of clarifying the law, attention should be given to the 
enactment of new regulations that will more predictably strengthen the law. 
If clarification is the prime goal, consideration might extend to making the law 
more clearly rigorous, than more clearly lax. 

Third, representations as to what is good for small business should appropri- 
ately come from the chosen rather than the self-chosen spokesmen for small 
business. The democratic way is for every man to represent himself or to choose 
those whom he elects to speak for him. Power companies, great steel companies, 
the dominant enterprises in transportation and communications would not feel 
that they are adequately represented by the assertions that farm and labor 
organizations might conceivably make about them. Similarly small business 
should be encouraged to speak for itself, and heeded. 

And finally, the influence of tendentious representation and pressure which 
can be concentrated by earnest men working for powerful clients is far reaching 
and strong; and vigilance indeed is required to resist its pervasive touch. Win- 
dow-dressing advisory councils to congressional committees, administrative com- 
mission of inquiry dominated by lawyers representing companies in litigation, 
subcommittees of Congress established to bring “watch-dog” vigilance to bear 
upon the work of quasi-judicial agencies—all of these are subtle forms of pres- 
sure that are hard to resist in the long run, although they can be turned away in 
short-run encounters. In the mass, these pressures constitute a strain upon the 
very independence of Congressmen, administrators, and judges sworn to make 
and enforce laws in the public interest. 


CONCLUSION 


The antitrust laws serve not only certain economic ends but important political 
values also. They buttress both the economic philosophy of free enterprise and 
the political philosophy of democracy. Great concentrations of economic power 
are systems of private collectivism and, as such, they tend to belie the philosophy 
of free enterprise. In politics they contradict the basic democratic assumption 
that power should be diffused and widespread among the people. One hundred 
twenty-one years ago, George Bancroft said of the Bank of the United States 
which was under fire from the Jacksonians, “Political influence is steadily tend- 
ing to the summit level of property; and this political influence of wealth must 
be balanced by the political power of numbers.” 
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Although by present-day standards the bank would be dwarfed, Bancroft was 
alarmed by the extent of its influence which, he observed, “with giant’s tread, 
stalks into the halls of legislation.” 


William Graham Sumner once said that “industry may be republican; it can 
never be democratic.” A strong antitrust policy may keep it from growing into 
an alliance of autocracies. “Under the illusion that they are responsibe for their 
conduct of affairs only to the owners of the concerns they represent.” 

The Cuairman. We have with us this morning Professor Almarin 
Phillips, professor of economics, at the Wharton School of Finance 
and Commerce, at the University of Pennsylvania. We are glad to 
have you with us, Professor Phillips. 

Will you be sworn, sir? 

Do you solemnly swear that the testimony you will give before this 
investigating committee will be the truth, the whole truth, and nothing 
but the truth, so help you God? 

Professor Puriurps. I do, 


TESTIMONY OF ALMARIN PHILLIPS, ASSISTANT PROFESSOR OF 
ECONOMICS, WHARTON SCHOOL OF FINANCE AND COMMERCE, 
UNIVERSITY OF PENNSYLVANIA 


The Cuarrman. Do you have a prepared statement, sir? 

Professor Pumutrs. Yes, I do, sir. 

The CHarrman. You may proceed any way you desire. 

Professor Puturrs. If you have no objection, Mr. Chairman, I 
will read from this, and I hope that you will feel free to interrupt me 
at any time. 

Mr. Chairman and gentlemen of the committee, my name is Almarin 
Phillips. I am an assistant professor of economics at the Wharton 
School of Finance and Commerce, University of Pennsylvania. I 
wish to express my gratitude to the chairman and the committee for 
the opportunity to present my views. 

In order to make the remarks which follow more pointed, I would 
like to summarize my principal conclusions immediately. 


I 


An antiprice discrimination statute is a necessary part of our anti- 
trust laws. However, if the paneer of the antiprice discrimination 
law is to be compatible with that of other laws dealing with particular 
monopolistic practices, its application and enforcement should depend 
to a large degree on an evaluation by the relevant regulatory commis- 
sion and the courts of the likely competitive effects of specific instances 
of price discrimination. 

That is. I regard it as highly improbable that the statute itself can 
specify the exact circumstances in which price discrimination should 
be prohibited or, with the one exception of the cost defense, the ele- 
ments which would make price discrimination justifiable. The statute 
can, however, be far more specific than the Sherman Act. 

I shall attempt to support these conclusions by discussing some of 
the criticisms levied against antiprice discrimination enforcements. 
I hope to demonstrate that these criticisms are based on specific in- 
stances in which price discrimination may be beneficial and that they 
do not constitute arguments in behalf of a complete abandoning of 
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price discrimination as a violation of our antitrust laws. Following 
this, I would like to comment specifically on the Robinson-Patman 
Act. 

Price discrimination occurs, in a technical sense, whenever one seller 
delivers the same goods or service to different buyers at different prices 
when there are no differences in cost, or when the seller delivers goods 
or services to different purchasers at prices which do not reflect the 
differences in cost. 

The ability of a firm to discriminate in price is a result of the struc- 
ture of the market in which the firm is competing. In general, the 
on of an individual seller to discriminate in price varies directly 
with: 

1) The share of the market he possesses ; 
2) The degree to which he is able to distinguish his product from 
that of other sellers; and 

(3) The degree of consumer ignorance or indifference concerning 
the products being purchased. 

Even beyond this, the attractiveness of price discrimination—as 
distinct’ from the ability to discriminate—for use as a competitive 
weapon tends to vary with these factors also. A firm that enjoys 
only a smal] fraction of a market dominated by one or a few larger 
firms is not apt to regard price discrimination as a means of enhancing 
its position with respect to the larger producers. There is the ever- 
present danger of retaliatory actions plus the likelihood that the price 
at which the small firm offers its wares may have to be drastically re- 
duced before consumers can be won from the larger sellers. 

On the contrary, price discrimination practiced by the leading pro- 
ducers cannot lead to effective retaliation from the smaller ones and 
may be a means of destroying the latter if buyers are easily 
swayed to accept the products of the larger producers. The effective- 
ness of price discrimination as a competitive weapon varies greatly 
with the size of the firm wielding it and the market environment in 
which it operates. 

This points directly to one criticism of legislation aimed at re- 
straining price discrimination. Since the ability to discriminate and 
the potential benefits of discrimination as a competitive weapon vary 
with the size of the producing firms and the characteristics of the 
market, it can be argued with some theoretical cogency that the proper 
policy would be to semen industrial and market structures and thereby 
gain a type of economy in which harmful price discrimination is 
impossible. Whatever the theoretical niceties involved in such an 
argument, it seems unrealistic to endorse it completely. 

It is probably true that the problem of price discrimination could 
be reduced in particular industries by dissolution proceedings aimed 
at reducing the power of individual competitors. To do so for all 
industries, however, might involve prohibitive losses in efficiency. 
And even recommending the policy for those industries in which 
technological conditions would allow large numbers of small firms 
to exist without impairment of efficiency overlooks the problems of 
providing for acceptable and equitable public policies. 

It must be recognized that even if dissolution were to become a 
more frequent penalty for antitrust violations, firms will still retain 
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an ability to discriminate and that it will frequently be used in a way 
which is harmful to competition. ; era 

A second type of argument against an anti-price-discrimination law 
points out that price discriminations and the resulting injury to com- 
petitors are necessary elements in the competitive process. There is: 
much merit to such a position. Intelligent price behavior on the part 
of firms that sell in various geographical areas or to different groups 
of buyers under different competitive conditions may demand certain: 
types of price discrimination. Policies aimed at maintaining position 
in markets, expanding into new markets, introducing new products, 
and probing the effects of price changes may frequently be aided by 
discriminatory pricing and the effect may be to increase rather than 
decrease the competitiveness of the markets. 

The absolute outlawing of any discrimination that injures a com- 
petitor would surely work contrary to the intentions underlying the 
antitrust laws. The essence of the criticism is not that there should 
be no anti-price-discrimination law, but rather that the law be aimed 
at preventing price discrimination where its effect on competition—not 
individual competitors—is likely to be adverse, and preserving it where 
the effect is apt to be favorable. 

Another criticism of anti-price-discrimination laws follows from 
this. If price competition is apt to be viewed as illegal discrimination, 
the alternative that may suggest itself to potential competitors is to 
agree not to compete pricewise, either overtly or through accepted pat- 
terns of behavior. Certain elements in the circuit court’s decision in 
the Standard Oil of Indiana case, to be discussed below, illustrate how 
an inflexible rule against price discrimination might promote results 
which are detrimental to competition. 

Finally, the theory of countervailing power suggests additional pos- 
sibilities of instances where price discrimination may benefit rather 
than hurt consumers. The idea is that powerful business buyers may 
have power enough to force price concessions from large sellers, re- 
ducing the buyers’ costs and, hence, his prices. Criticism may be levied 
at a price-discrimination law which prevents the use of such power 
rivalry if the result of the law is higher rather than lower prices, Un- 
fortunately, one cannot predict with any degree of certainty the diffu- 
sion of benefits from power conflicts or rivalries in size. It is not clear 
that the price concessions won by the buyers will always be passed on. 
Neither is it at all certain, given the lower costs obtained by the power- 
ful buyer, that these will not be passed on through selective price dis- 
crimination aimed specifically at eliminating competition in the areas 
in which it is most prevalent. This was one of the central issues in the 
A&P case. 

A more orthodox approach to the antitrust problems involved in 
such cases—though admittedly it may be forestalled by considerations 
of technical efficiency—would be to attack the original power positions 
of the sellers to preclude the possibility that their prices are unreason- 
ably high in the first place. In any case, countervailing power actions 
do not lead to the conclusion that no price discrimination law is neces- 
sary, but rather that the law must be applied in such a way as to pro- 
vide the benefits of lower prices, including the passing on of legiti- 
mately obtained lower costs. 
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Price discrimination, it must be recognized, may often be a neces- 
sary part of the competitive process. Involved in this process is the 
likelihood that individual competitors will be harmed. It would be 
a mistaken policy to eliminate discrimination in these cases. On the 
other hand, especially when used by large and well-known firms, price 
discrimination may be used as a potent weapon to eliminate not only 
individual competitors, but the competitive process itself. Reliance on 
Sherman Act tests for restraint of trade have not proved to be an effec- 
tive way to control price discrimination used for such purposes. 
Rather, such practices must be prevented by a law which need not 
show that actual monopolizing has occurred or that there was an 
attempt at monopolizing. It should be aimed at stopping the practices 
which are likely substantially to lessen competition. 

Enforcing such a law poses obvious difficulties for the administrative 
agency and may frequently lead to prolonged legal and economic 
controversy. If the object of the law is to preserve competition, my 
preference is for a law which looks to general competitive effects, even 
though it is difficult to administer, rather than for a law which is easy 
to administer, but which may not produce the desired results. 


II 


I would like to turn now to the Robinson-Patman Act and its inter- 
pretation. 

In order to abbreviate the discussion as much as possible, I will point 
to several reservations I have on the report of the Attorney General’s 
National Committee To Study the Antitrust Laws. My remarks 
follow the order in which they appear in the report. 


A. INJURY TO COMPETITION 


The Robinson-Patman Act is frequently cited as a statute which 
protects individual competitors rather than the competitive process. 
This interpretation can be read into the act. The report, I believe, is 
correct in asserting that the appropriate test is the reasonable prob- 
ability that competition will be substantially lessened. 

The report’s endorsement of the General Foods decision, however, 
may not be consistent with this test. While I have no quarrel with 
the fact that the decision puts the burden of proof on the counsel sup- 
porting the complaint, the Commission’s statement that “differences in 
price without competitive injury are not illegal” is very different from 
a statement reciting that differences in price without a reasonable 
probability of competitive injury are not illegal. 

It is precisely in markets such as the one in this case, dominated by 
one or a few large firms, that price discrimination on the part of a large 
seller is likely to eliminate smaller and equally efficient producers. 
Enforcement should turn on the likelihood of adverse effects, not on 
the demonstration that they have occurred. In this respect, the en- 
dorsement of the General Foods decision may be misleading. 


B. THE GOOD FAITH DEFENSE 


I do not agree that a er faith lowering of price to meet the lower 
price of a competitor should constitute an absolute defense against 
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an action under the Robinson-Patman Act. This interpretation, taken 
from the majority opinion in the Standard Oil of Indiana case, could 
effectively remove from the act many cases in which price discrimina- 
tion has an adverse effect on competition. 

A large, well-known company, by selectively meeting the prices 
of smaller, less well-known producers, may easily force them from 
the market. Indeed, the larger producer may not need to meet the 
lower price, but only reduce the differential between his price and 
the lower one to accomplish the same results. If the effect or likely 
effect of such discrimination is substantially to lessen competition, 
the practice ought be subject to the act without having to inquire after 
the intent or good faith of the seller who is discriminating. 

Viewed in this way, the question of whether the competitor’s price 
was lawful or unlawful and whether the discriminating seller ought 
reasonably to have known of the lawfulness of the competitor's lower 
price are removed from the debate. The central issue is the effect 
or likely effect on competition. 


OC. THE BUYER’S LIABILITY 


The report also endorses the Automatic Canteen decision, arguin 
that a buyer ought not be liable for inducing or receiving an unlawfu 
discrimination in price unless the buyer knew of the unlawfulness 
of the discrimination. It is clear that the intention is to preserve 
the power of buyers to force lower prices on sellers in conformit 
with the theory of countervailing power. Put this way, however, it 
puts a premium on the powerful buyer who, either consciously or 
unconsciously, chooses to ignore the question of the lawfulness of his 
demands. While this may benefit consumers, it may also put the 
large buyer in an especially favorable position with respect to actual 
or potential competitors at his own level of trade. By so doing, 
the effect of the Automatic Canteen rule could easily be to impair the 
functioning of the competitive process. I would prefer to see more 
attention paid to the probable market results of such buyer induced 
discrimination and less attention to whether the buyer considered the 
legality of his demands. 


D. FUNCTIONAL DISCOUNTS 


The central policy problems on functional discounts are those re- 
lating to sellers who sell partly through their own outlets and partly 
through other channels, and those relating to discounts given dis- 
tributors who are more or less integrated. 

The circuit court’s decision in the Standard Oil of Indiana case, 
holding that Standard could not sell to wholesaler-retailers at any 
lower price than they sold to retailers for whom Standard did the 
bulk storage, and holding further that Standard should refuse to sell 
at discriminatory prices to any retailers who were cutting prices be- 
low those at Standard’s own retail outlets, is now widely condemned. 

If this were the law, methods of marketing would tend to remain 
static rather than following cost minimizing — and competition 
among horizontally related retailers who buy from the same producer 
would be thoroughly stifled. 
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The report, I feel, is correct in asserting that the supplier should 
not be responsible for the pricing tactics of its customers. Further, 
it is correct in maintaining that customers who perform for them- 
selves certain tasks which the supplier would otherwise have handled 
ought to be able to receive a lower price. It does not follow, however, 
that the supplier can disregard the effects of his price differentials 
on the pricing tactics of his customers or that any price differential 
is antininationtiy legalized by the consumer’s assumption of additional 
tasks. 

It is pertinent in the Standard Oil case, for example, that Standard 
apparently would not give the same lower price to every customer 
who offered to do his own bulk storage. Only a few are alleged to 
have been so favored, and these were in an area in which a smaller 
company had been quoting lower prices. 

While this does not constitute proof of the fact, it suggests the possi- 
bility that the reduction in price offered to the few wholesaler-retailer 
outlets exceeded the cost savings occasioned by their assuming the 
bulk storage. If this were so, the differential prices to the whole- 
saler-retailers would provide them with an ability and, perhaps, a 
desire, to undercut prices and stifle competition at the retail level. 

The assumption of additional marketing functions on the part of 
customers should not be allowed to have an adverse effect on competi- 
tion in the absence of cost justification. 


E. DELIVERED PRICING 


The report, like the Federal Trade Commission, holds that delivered 
pricing systems should not be regarded as unlawful per se. With this, 
I am in accord. Going even beyond this, it maintains that “only 
significant differences in laid-down cost could prejudice individual 
buyers’ competitive vigor sufficiently to invalidate a delivered price 
as illegally discriminating.” That is, the report holds the price dis- 
crimination cannot be charged so long as all buyers pay the same de- 
livered price. 

I disagree with this position, though not because I feel that mill net 
prices are clearly the relevant measure of price. Rather, the disagree- 
ment is based on the practical grounds that this policy leaves no basis 
to attack uniform delivered pricing systems unless it can be shown that 
the systems amount to collusion or attempts to monopolize. It is 
entirely possible for noncollusive uniform delivered pricing systems 
substantially to reduce competition among the sellers or the buyers 
without reaching the degree necessary to demonstrate an attempt at 
monopolizing. In addition, such systems may have an adverse effect 
on the location of industry, and thereby eliminate natural locational 
advantages. It would be unfortunate to give up all means of forestal- 
ling these pricing systems in such cases. 

Once again, I would favor prosecution on the basis of the likely 
market effect of the practice rather than narrowly defining what 
price and price discrimination mean. 

In conclusion, it seems that very few changes are required in the 
Robinson-Patman Act to make it compatible with the remainder of 
the Clayton Act. What is needed—and this may apply with equal 
validity to the enforcement of other parts of the antitrust laws—is 
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application and enforcement of the law with judicious consistency 
to those cases in which competition may be adversely affected. 

Mr. Chairman, members of the committee, thank you for your kind 
attention. 

The Cuarmrman. Thank you very much, Professor Phillips. We 
appreciate your testimony very much; we will consider it, and we 
know that we will find it helpful and constructive. 

Questions? 

Mr. MacIntyre? 

Mr. MacIntyre. Are we correct in our understanding from your 
statement that where there is freedom to discriminate, a big seller 
takes a coercive club to the small seller and can, if it chooses to do so, 
destroy a small rival which is actually more efficient ? 

Professor Putiurps. Yes, sir. 

Price competition cannot be on an equal footing in any market 
where there are either just a few firms or else there are one or a few 
large firms and several small ones. Price competition by the larger 
seller is apt to be more attractive and far more effective than the same 
type of policy on the part of the smaller seller. 

Mr. A htecte: Do we have as a practical problem also, a situation 


in which the coercive club which discrimination gives the big seller 
over the small seller is frequently used to meet the small seller’s price 
reductions, so that the net effect is to discourage small sellers from 
selling at reduced nondiscriminatory prices ? 

Professor Putiurps. Yes; it is possible that that could happen. I 
do not know how frequently it happens. 

Mr. MacIntyre. But you see the probabilities and the opportunity 


for that occurring ? 

Professor Puiiurps. Yes, sir. 

Mr. MacIntyre. Are we also correct in our understanding from 
your statement that if it were feasible to break up some of these quasi- 
monopolistic industries into a larger number of competitors, the in- 
creased competition would itself tend to eliminate price discrimi- 
nations ? 

Professor Putiiies. Well, I have many reservations about that, Mr. 
MacIntyre. 

The breaking up process in and of itself doesn’t assure that price 
competition will result. For example, when the aluminum industry 
was changed from one big firm to three big firms, my opinion is that 
it should not have been anticipated that price competition was going 
to become automatically effective in the market. It should not, it seems 
to me, in a market like that, appear very attractive to any one of the 
big three to cut price. He knows very well that the others will follow 
if his price cut is effective. This being the case, none of the firms is 
apt to compete pricewise. 

The place that price competition, according to all our theories, really 
works well is in markets where there are many sellers of products that 
are substantially identical. In such markets, price discrimination 
harms only the discriminator. Unhappily, I am very much afraid 
that it would be impossible through dissolution proceedings to provide 
that type of market in many industries, impossible in the sense that the 
losses in efficiency, technological development, and so forth, might be 
prohibitive. 
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Mr. MacIntyre. In other words, we need more than just a few, or 
one seller, in order to assure some competition ¢ 

Professor Puitires. Price competition ; yes. 

Mr. MacIntyre. Price competition. 

What is your judgment on the argument that a quasi-monopolistic 
situation at the supply level justifies the development of new quasi- 
monopolistic situations at the buy level, because, as the argument goes, 
it is better to have the price competition among sellers come about 
through secret discriminations than it is to protect the distribution 
fields against monopolistic influences ¢ 

Professor Putiiies. Could I ask you to repeat the question, sir ? 

Mr. MacIntyre. What is your judgment on the argument that a 
quasi-monopolistic situation at the supply level justifies the develop- 
ment of new quasi-monopolistic situations at the foe level, because, as 
the argument goes, it is better to have the price competition among 
sellers come about through secret discriminations than it is to protect 
the distribution fields against monopolistic influences ¢ 

Professor Puituies. I do not think that this is the type of question 
for which there is a general answer. I can conceive of circumstances 
where it might be advisable to allow certain groups of people buying 
from quasi-monopolistic sellers to combine in their buying activities, 
but not to allow them to combine in their selling activities. It may 
produce substantial advantages, not only to the buyers but to the 
people to whom the buyers sell. I am very suspicious, though, of any 
general argument which contends that it is always proper to develop 
power in order to fight power, which is what the first part of your 
question suggests. 

By and large, perhaps more for political reasons than economic, I 
am quite suspicious of encouraging people to group together. 

Mr. MacIntyre. In other words, you are suspicious of any argu- 
ment that would say, let us have some monopoly influences, even though 
we do have as a part of that some discrimination, secret discrimi- 
nation ? 

Professor Pritiirs. Yes; but I also admit that you can find some 
cases In which it is beneficial. 

Mr. MacIntyre. That is an admitted removal of some competitive 
influence, though, isn’t it? 

Professor Puiturrs. Yes; it is. But just for example, if the farm- 
ers have a cooperative for selling their milk, it is very different from 
their having a cooperative to buy for them. It is conceivable that they 
could have a buying cooperative to purchase their supplies from indus- 
try, and not a selling cooperative to sell their milk. It may sometimes 
be possible to give firms monopoly power on the buying side without 
giving it to them on the selling side. 

My main reservation about generalizing on this countervailing 
power notion is that if you allow firms to get together or develop eco- 
nomic power for their buying activities, it is very difficult to stop them 
from acting the concert and monopolistically in their selling activities, 
which is why I say in my statement you can’t be sure they will pass on 
the lower costs obtained. You are encouraging them to be a monopoly. 

Mr. MacIntyre. Now, in this countervailing power situation that 
you have been speaking about, where you have quasi-monopolistic sell- 
ers that are reluctant to reduce their prices generally, but you have a 
few buyers that are powerful enongh to force a price concession, what 
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is the nature of the big buyers’ power to force these concessions? In 
other words, what threats may be imposed to the sellers, and what 
would be the sellers’ alternatives if their hands were tied so that we 
offer to reduce prices to all buyers if they refused these at all? 
Professor Puiiiips. Well, the first part of your question, the threa 

I suppose fall into two general classifications: the threat that they wil 
buy if from someone else—which may be a very substantial threat, if 
they are buying a large part of the seller’s »utput—or the threat that 
they will undertake their own production of the goods. Both of these 


threats apparently run in the A. & P. type of buyer-induced dis- 
crimination. 


Would you repeat the second part ? 

Mr. MacIntyre. What threat can they pose to the sellers, and what 
would be the sellers’ alternatives if their hands were tied, so that they 
would have to reduce prices to all buyers if they reduced the price at 
any point, or to any buyer? 

Professor Puitures. Well, again, it is very difficult to generalize. 
This is the kind of thing where an economist likes to have a blackboard 
and go into lots of fancy supply and demand configurations before he 
gives an answer. Very frequently, however, it may be that if a uni- 
form selling price is insisted upon, it will be a price closer to the lower 
one which prevails, rather than a price near the higher one. That is 
the high price may be lowered rather than the low one raised. It is 
not true that sales are necessarily stopped in the lower priced part of 
the market. 

Mr. MacIntyre. In other words, the discriminations would tend 
to help support a higher general price level than nondiscriminatory 
prices would support ? 

Professor Putiutes. Yes; it is possible for that to be true. I do not 
think it is true in all circumstances, but it is quite possible. The high- 
est price represents the market in which the seller has the greatest 
degree of monopoly, and the lower price is where he has a lower de- 
gree. If no discrimination in price is allowed, it is frequently main- 
tained that the firm will stop selling in places where he has competition 
and just sells where he has a monopoly. 

I do not think that this henedauitty follows. He may say, “I have 
a monopoly here, and I have been charging a high price; when some- 
body stops me from charging two prices, I cannot charge a high price 
in the more monopolistic market unless I charge it elsewhere. But 
since I cannot charge a higher price in the more competitive market, 
I will lower, rather than raise, all my prices.” 

Mr. MacIntyre. That is possible, you think. The normal situation 
is to maintain a higher price level where discriminations are per- 
mitted ? 

Professor Patties. That is what I was attempting to say; yes, sir. 

The CuatrrmMan. Thank you, sir. 

We have Mr. William A. Quinlan, Esq., Associated Retail Bakers 
of America, 1317 F Street NW., Washington. 

Mr. Quinlan, do you solemnly swear that the testimony you will 
give before this investigating committee will be the truth, the whole 
truth, and nothing but the truth, so help you God ? 

Mr. Qutntan. Ido. 
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Mr. Chairman, I have with me my associate, Mr. Richard F. Wilkins, 
whom I would like to sit with me, if there is no objection. 

The Cuareman. Certainly. That is perfectly all right, and if you 
would like to use him in the course of your testimony, it will be all 
right, too. 

You may proceed in any way you desire, Mr. Quinlan. You have 
a prepared statement, I believe ? 

Mr. Quintan. I do, sir. 


TESTIMONY OF WILLIAM A. QUINLAN, GENERAL COUNSEL AND 
WASHINGTON REPRESENTATIVE, ASSOCIATED RETAIL BAKERS 
OF AMERICA, WASHINGTON, D. C. 


I am William A. Quinlat, appearing here as general counsel and 
Washington representative of the Associated Retail Lakers of 
America. 

This is the national, nonprofit trade association of retail bakers, 
who produce bakery products for sale across their own counters di- 
rectly to the consumer. They own and operate the neighborhood re- 
tail bakeries, with which the members of the committee are familiar, 
selling breads, cakes, pies, cookies, sweet goods and coffee cakes, pas- 
tries, and other baked foods which they produce daily. 

The ARBA board of directors at its meeting in Chicago last week 
instructed me to express our appreciation of your invitation to testify 
in these hearings, and of the continuing interest of this committee in 
the problems of small business. We feel considerable reassurance in 
knowing that this dedicated group of Members of Congress is here 
for us to turn to whenever there might be a need serious enough to 
warrant asking for your consideration and help. 

My prepared statement today is very short, because we have nothing 
really new to bring in the way of information or recommendations 
although I’d be glad to try an answer any questions the committee 
mnight care to ask. 

We do want to take this occasion to reemphasize the interest of the 
Associated Retail Bakers of America in preservation of and com- 
pliance with the Robinson-Patman Act. 

ARBA is one of the informal groups of organizations which joined 
hands in 1952 as the National Council for the Preservation of the 
Robinson-Patman Act. It subscribed to the statement of purpose of 
the council, which says that: 

This council stands for the continuance in effect of the present Robinson- 
Patman Act, without amendments that would confuse and weaken it. It stands 
for diligent, vigorous, and effective enforcement of the act. 

It stands for a program more fully to remind and inform American industry 
and the American consumer concerning the purposes, effects, and necessity of 
this law for the protection of free enterprise and fair competition. 

It stands for a rallying of all those who oppose destructive price discrimina- 
tions and favor the preservation of the Robinson-Patman Act as a Magna Carta 
of fair opportunity for all in American industry. 

Perhaps I should mention, Mr. Chairman, that since the retail 
baker sells across his own counter to the ultimate consumer, so that 
his own sales are seldom if ever in interstate commerce, his interest 
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in the act is as purchaser of ingredients and other materials or equip- 
ment. 

I'd like, also, to take this opportunity for a brief reference to the 
idea of uniform delivered pricing being unlawful per se under the 
Robinson-Patman Act—which idea for a time caused great concern 
in industry and caused even many small-businessmen to regard the act 
as a threat rather than a benefit. 

Lest that particular ghost, which was paraded by the proponents 
of a variety of amendments that we believe would have confused and 
weakened the act, has not been entirely laid, may I say that we believe 
there is no need for legislation amending the Clayton Act as amended 
by the Robinson-Patman Act, or the Federal Trade Commission Act, 
in order to clarify the legality of uniform delivered pricing, for the 
reason that the legality ot uniform delivered pricing, apart from com- 
bination or conspiracy to fix prices, and apart from the use of artificial 
basing point systems, is already sufficiently clear. 

Should the committee desire it, I can file a memorandum referring 
to various relevant decisions by the courts in that connection. In 
summary, we believe those decisions do not hold that price for pur- 
poses of the Robinson-Patman Act means socalled mill net, so that 
a uniform delivered price where delivery costs differ would neces- 
sarily mean a discrimination in price. 

We hope small business will not be misled into accepting damagin 
amendments to the act in the belief that they are clarifications neede 
to save every businessman who sells his customers at a uniform deliv- 
ered price from becoming a violator of the law. 

Finally, we take this opportunity to express disagreement with the 
recommendation of the Attorney General’s National Committee To 
Study the Antitrust Laws—— 

Mr. Chairman, at this point, and a little later, I have some citations 
of authority in my statement. I would appreciate their being included 
in the record. 

The Cuatrman. Certainly, they may be included. 

Mr. Qurntan. The recommendation of the Attorney General’s Na- 
tional Committee To Study the Antitrust Laws [pp. 188, 190-193] 
that the “for services rendered” exception be “reinvigorated”—in the 
word of the committee—in section 2 (c), which prohibits phony 
brokerage payments to customers. 

Such a change would open the act to a practice which Congress 
found by its very nature lessens competition and tends to create 
monopoly. (H. Rept. No. 2287, 74th Cian. 2d sess.; S. Rept. No. 
1502, 74th Cong., 2d sess.; Oliver, Inc. et al. v. Federal Trade Com- 
mission) (C. A. 4, 1939, 102 F. 2d 763, 770-771); Great Atlantic & 
Pacific Tea Co. v. Federal Trade Commission (C. A. 3, 1939), 106 
F. 2d 667, 675-677) ). 

To say that a buyer who deals directly with the seller, without the 
intervention of a broker employed by the seller, is thereby “rendering 
a service to” or “performing a function for” the seller is fallacious. 

It would be equally wrong to say that a seller by dealing directly 
with the buyer or its employees, rather than through an independent 
broker employed by the buyer, is thereby performing a service to 
the buyer. 
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The fictional device of making so-called brokerage payments or 
allowances to buyers who do not buy through brokers was found by 
Congress to be such a peculiarly apt and widespread method of de- 
structive price discrimination that it was barred absolutely and per 
se, in order to prevent circumvention of the other provisions of the 
act. We hope there will be no tampering with that provision. 

ARBA sees in the Robinson-Patman Act a highly desirable safe- 
guard against destructive price discriminations. “It believes that the 
act helps to protect a business from unfair price discrimination, and 
helps to protect the suppliers of that business from pressure tactics 
of other buyers who could otherwise force unjustified and destructive 
price advantages. 

Retail bakers favor only a necessary minimum of Government reg- 
ulation of business, but they regard the Robinson-Patman Act as part 
of that minimum. 

Thank you very much, Mr. Chairman. 

The Cuarmman. Thank you, Mr. Quinlan, we appreciate your testi- 
mony. 

Would you like to ask any questions ? 

Mr. Hitz. No. 

The Cuatrman. Would you like to add to your statement that you 
have made here in writing, or would you like to make any other 
comments ? 

Mr. Qurntan. Only in the event, Mr. Chairman, that the com- 
mittee might care for the memorandum of law on the point with ref- 
erence to uniform delivered pricing. We would be glad to submit 
that either for the record or for the committee file, if you would like 
to have it. 

The CuarrmMan. Thank you very kindly, sir. 

Mr. Qurntan. Thank you, sir. 

The Cuamman. We have with us this morning, gentlemen, Hon. 
John Carson, former Federal Trade Commission, 4707 Connecticut 
Avenue N. W., Washington, D.C. 

We would like to say a lot more about Mr. Carson. I have known 
him as long as I have been a Member of Congress, for about 27 years. 
When I came here, he was secretary to Senator Couzens of Mic thigan, 
and I felt, one of the ablest secretaries I had ever known and one of 
the ablest persons around Washington, D.C. He has always worked 
in the public interest. I don’t know what his testimony will be, but 
1 know it will be helpful to the committee. 

Will you be sworn, Mr. Carson ? 

Do you solemnly swear that the testimony you shall give before 
this investigating committee will be the truth, the whole | truth, and 
nothing but the truth, so help you God ? 

Mr. Carson. Yes, I do. 

The CHatmrman. Mr. Carson, do you have a prepared statement ? 

Mr. Carson. No, I do not, Mr. Chairman. 

The Cuatrman. Do you have notes? 

Mr. Carson. I will have to talk from notes and memory. 

The CHarman. That will be all right, sir. You may proceed 
as you desire. You know what we are discussing, what we have be- 
fore us, and if you will help us on the points that we are considering, 
it will be appreciated very much. 
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TESTIMONY OF JOHN CARSON, FORMER FEDERAL TRADE 
COMMISSIONER, WASHINGTON, D. C. 


Mr. Carson. My name is John Carson. I was a member of the 
Federal Trade Commission for 4 years, beginning in October of 1929. 
Prior to that, and as related to the testimony I will give, I was a news- 
paperanian in Indiana, and thereafter I came to Washington in 1918 to 

ecome a correspondent for newspapers. I served there for many 
years, and then was secretary to Senator Couzens for 13 years. 

Thereafter, 1 was consumers counsel for the Bituminous Coal Com- 
mission, and thereafter the director of the Washington office of the 
Cooperative League, U.S. A., for about 10 years. 

The Cuarrman. Since the Ford Motor Co. is very much in the news 
right now, perhaps it would be pertinent to mention that Senator 
Couzens, at the time you came, was the only other principal owner 
of the Ford Motor Co., was he not ? 

Mr. Carson. He was the largest owner of stock in the Ford Motor 
Co., aside from Mr. Ford. 

The Cuamrman. He and Henry Ford, I believe, started out together 
in business? 

Mr. Carson. Yes. 

Mr. Chairman, just in honor of Mr. Couzens, I will state something 
that is not generally known at all. In fact, the contrary is very often 
stated. It 1s stated quite commonly, that he was a “lucky partner” of 
Henry Ford. The facts are he compelled the organization of the com- 
pany, and at the first meeting of the first board of directors, he was 
elected treasurer and business manager of the Ford Co. And at that 
meeting, Henry Ford was elected a vice president and later, to assuage 
any feelings he might have, he was elected general manager without 
duties. 

So that—actually the records are clear—Mr. Couzens was the man- 
ager and directed the business of the Ford Co. throughout all of his 
association with the company. And when the question came as to 
whether he had authority to direct the business—Mr. Ford held at that 
time, that he did not—he resigned. 

I wanted the record to express my opinion of Mr. Couzens’ associa- 
tion with the Ford Motor Co., and to a to lay this propaganda that 
he was only a “lucky partner” of Henry Ford. Because, he was in fact 
the “boss” of the Ford Motor Co.; did all the buying; all the selling; 
conducted all the labor relations, was the financial manager of the 
Ford Co. 

And, as he said, Henry had complete authority to build a car and put 
it on the street, and “he could put 12 lights on i bumper if he 
wanted to do that.” But, there his authority in the Ford Motor Co. 
ended while Mr. Couzens was there. 

I did not seek this invitation to appear here, but I am so much inter- 
ested in the great work this committee is doing, that if I can help, I 
shall always be grateful for the opportunity to appear here. 

Incidentally, in what I shall say, I do not want to reflect in any way 
on the motives of the a of the Commission, nor the motives 
of the Commissioners for the Commission. The employees of the 
Commission, the men and women down there, are very able men and 
women and very honorable men and women with very rare exceptions. 
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They constitute just about as fine a staff as I have discovered in Gov- 
ernment. 

The spirit is down, very materially, but the spirit, the potential spirit 
is there and the morale is there if it could be encouraged to express 
itself. And, I will say publicly, what I have said publicly before, that 
there are many employees who are far more competent to be a Commis- 
sioner of the Federal Trade Commission than I was. 

Now, I think, also, the committee and the record is entitled to know 
something of the philosophy I had, and out of which opinions and ac- 
tions grew. Those of us, I think, who approached political manhood 
at the turn of the century had to be interested in and concerned about 
the question that was expressed, or the issue that was expressed in the 
phrases, “the steel trust,” the “oil trust,” “the sugar trust,” “the wool 
trust,” “the money trust,” and other trusts. 

That issue was debated—it was the dominant political issue—in all 
political campaigns. And in those days, we had a two-party press 
where we would have the opportunity to hear both sides of questions 
such as that. 

We learned of the issue from our fathers. And, incidentally, I 
think, Mr. Chairman, that those of us who grew up at that time in- 
herited some of the traditions and the spirit of the Grangers and the 
Knights of Labor and the Populists. 

It is inevitable, it seems to me, that we would be interested in that 
subject, and I certainly was. 

The meaning of the phrase “the trusts” had a meaning of something 
that I learned to hate and which I have always hated, and hate until 
this day, because I sincerely believe that if we destroy our economic 
freedom, we will have destroyed our political freedom. 

Incidentally, and because, Mr. Chairman, you talked in one of 
these sessions about Mr. Brandeis, Justice Louis D. Brandeis, and 
paid tribute to him—TI think that we have to think of this Federal 
Trade Commission and Federal Trade Commission Act as related 
to the opinions and desires of Mr. Justice Brandeis who, I am proud 
to say, invited me into his intimate friendship in his later years, and 
for whom I have as great regard as you have expressed for him, Mr. 
Chairman. 

If you read the biography and other communications to and from 
and about Mr. Brandeis, at about 1890, you will discover that he had 
decided to devote a great deal of his time and energy and money to 
becoming a public counsel in many of the great proceedings that 
we had in this country in those days, and in which the question of 
regulation of business by Government was concerned. 

About that time, he also became one who expressed his convictions 
that the Sherman Antitrust Act and its enforcement by the Depart- 
ment of Justice would not provide the protection for the public that 
the public should have against this evil monopoly. I think he was 
one of the first to describe the Sherman antitrust law as being, at best, 
only something that would permit locking the stables after the horses 
had been stolen. 

About 1902 or 1993, you will remember that President Theodore 
Roosevelt also expressed somewhat a similar opinion and began to 
advocate another kind of an attack on the monopoly evil, the attack 
of “pitiless publicity” of economic facts. I think it is true that he, 
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President Theodore Roosevelt, was only expressing what Mr. Bran- 
deis, his friend, had said on many occasions. 

Mr. Theodore Roosevelt created, or had the Congress create at that 
time, the Bureau of Corporations, which was entrusted with the re- 
sponsibility and the authority to find economic facts and to publish 
them. And thereafter, in the years beginning about 1906, and as a re- 
sult of the very fine experience had with the Bureau of Corporations, 
Mr. Brandeis began to advocate the creation of a commission, a non- 
partisan commission, which would be an agent of the Congress, and 
only the Congress, to carry on the work of the Bureau of Corpora- 
tion, plus other work of a similar nature. 

Then, when you come down to Mr. Wilson, you will find that Mr. 
Wilson, on several occasions, talked about “pitiless publicity” as a rem- 
edy for these evils. Mr. Brandeis had become then the personal friend 
and confidant of Mr. Wilson, and also a voluntary counsel to Mr. 
Wilson. 

He had been, incidentally—something I did not know—a supporter 
of Mr. William Howard Taft in 1908. 

I think, therefore, that the Commission was conceived largely by 
Mr. Brandeis, and that it was intended to express his spirit and his 
theories. Then, Mr. Wilson also began to talk of the Commission as 
being a “sentinel on the towers” and as an instrument of information 
and publicity—an indispensible instrument of information and pub- 
licity. And, everything he said at that time expressed what Mr. 
Brandeis though we should have, what Mr. Wilson obviously thought 
we should have: an aggressive, powerful instrument of regulation in 
Government to combat these tremendously powerful and dynamic 
pressures which flow out of our competitive economy. 

I do not think that the Commission has been that today, and I shall 
tell one of the reasons.—About 1910, Mr. Normal Hapgood, who was 
then one of the greatest editors in the country, and who was also a 
very good friend of mine—an editor of one of the most powerful mag- 
azines in the country—launched a crusade on the so-called patent medi- 
cine trusts and all the evils, the abominable evils, that were associated 
with the production and distribution of aah medicines, so-called. 

Mr. Hapgood and Mr. Brandeis had been personal friends, fellow 
warriors, in the fight in the Alaskan Coal cases or the Ballinger case. 
Mr. Hapgood undoubtedly insisted that the Federal Trade Commis- 
sion should also become an agency which would destroy the patent med- 
icine trust and all of the evils associated with the advertisement and 
sale of such through deceptive acts and practices. 

Therefore, the Commission became an agency, not only such as Mr. 
Brandeis and Mr. Wilson had originally conceived, but it also became 
an agency to enforce the so-called antideceptive acts and practices of 
the various producers and sellers of goods. It is, primarily, and it long 
has been, an agency to police false advertising. 

Now, I was invited to testify before the committee relative to the 
experiences I had as a member of the Commission when it was handling 
the so-called quantity limit cases. 

The Cramman. Mr, Carson, before you get to specific cases, I 
would like to ask you a quesion or two about the organization of the 
Federal Trade Commission. You stated it was the intention of the 
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act to make it a part—in other words, to make it an agency of Con- 
gress? : 

Mr. Carson. Yes, Mr. Chairman. 

The Cuarrman. Now, it remained an agency of Congress until that 
reorganization plan No. 8, did it not ¢ 

Mr. Carson. It did, Mr. Chairman, despite that throughout my ex- 
periences in Washington, from 1918 on, there was a continuing fight 
to destroy it, to amend the act, and to provide that it should become 
an agency of the executive department and to destroy the all important 
character, or the “independent” status of the Commission. 

The Cuarrman. Well, this reorganization plan No. 8, that is the one 
where the Chairman is appointed by the President to remain Chairman 
as long as the President wants him to remain Chairman? In other 
words, the President has the power at all times to name the Chairman? 

Mr. Carson. That is true, Mr. Chairman. 

The Cuarrman. Now that changes it from its original intent, as I 
view it. The original intent was to have a bipartisan commission, an 
agency of Congress, and the chairmanship would alternate each year 
between the members, regardless of whether or not they were Republi- 
can or Democrat. 

Mr. Carson. May I amend that, Mr. Chairman? I opposed the Re- 
organization Act as vigorously as I could and because I believed it 
utterly destroyed the Federal Trade Commission. 

The Coarrman. Now, that was in 1950; was it not ? 

Mr. Carson. Yes, Mr. Chairman. 

The Cuarrman. Now, of course, that was one of the recommenda- 
tions of the Hoover Commission ; was it not ? 

Mr. Carson. Yes, Mr. Chairman. 

The Cuarrman. And it was under Mr. Truman, the President ? 

Mr. Carson. Yes, sir, Mr. Chairman. 

The Cuarrman. Now, of course, the Hoover Commission has always 

rided itself in trying to take powers and duties away from the Presi- 
dent, as I understand it, and this particular reorganization plan would 
pile more duties and responsibilities on the President, would it not? 

Mr. Carson. Yes, Mr. Chairman. It would, Mr, Chairman, and I 
am sure it does, if the President is interested or has the time for—— 

The Cuarrman. And I think this Reorganization Plan No. 8, to the 
best of my recollection, applies to all the independent agencies except 
the Interstate Commerce Commission ? 

Mr. Carson. That is right; Mr. Chairman. 

The Cuarrman. And, of course, now it is incumbent upon the Presi- 
dent to keep some watch over the different agencies, whereas, before it 
was construed to be an agency of Congress, and he did not have to give 

it the supervision and attention. 

Mr. Carson. That is right, Mr. Chairman. 

The Cuarrman. All right, sir. 

Mr. Carson. When I became a member of the Commission, I sought 
for and got a memoranda of review of the issues and cases that were 
then pending before the Commission. Among the issues was the one 
which became known as the quantity-limit issue. 

I happened to be somewhat familiar with that issue because, as you 
have developed here, I was associated with Mr. Couzens who had 

bought more rubber tires in the period prior to 1915 than had any man 









708 PRICE DISCRIMINATION 


in the country. And, when the Robinson-Patman Act was before the 
Senate in 1936, beginning, I think, in 1935—it was inevitable, I think, 
that our office should become the focal point for all the propagandists 
who were opposed to the Robinson-Patman Act and particularly the 
quantity-limit provision of the act. 

I knew also, when I was directing the Cooperative League office 
here of the propaganda against the quantity-limit provision of the act, 
and I must say, that I think that the cooperatives I represented were 
not unfriendly to the quantity-limit rule which the Commission 
finally ideniat although, I was determined to attempt to have it en- 
forced to become recognized as being a part of the law. 

In seeking for more information about the quantity-limit case, I 
heard something of the story of the quantity-limit case. It seemed to 
me that that provision of the act constituted more of a mandate to the 
Commission than did any other provision of the act, because here was 
a provision of the act wherein the Congress told the Commission that, 
if it could not reach the evils, such as the evils that are alleged to have 
existed in the distribution of rubber tires, through using the discrimi- 
natory pricing provisions of the act, it had in this quantity-limit pro- 
vision an authority which was a very persuasive authority, very pow- 
erful authority, to deal with those evils. 

However, if you look at the facts, you will find that for about 10 
years, from 1936 until about 1946, the Commission did absolutely 
nothing with the quantity-limit provision. It ignored the quantity- 
limit provision; it expressed a lack of interest or concern in the quan- 
tity-limit provision. It might have been just as well if that quantity- 
limit provision had not been in the law as far as the Commission was 
concerned. 

Now, that brings up the condition in the Commission which I think 
I would like to discuss for just a moment. The Commission is, in large 
degree, a prisoner of its staff, of the whole staff and not any particu- 
lar member or prisoner of conditions, That grows out of the tremen- 
dous potential of work that flows into that Commission. And it grows 
out of the frustrations which are associated with that potential quan- 
tity of work. 

t was not until some time in 1946 or 1947 that I learned the repre- 
sentatives of this House Small Business Committee called the repre- 
sentatives of the Commission before it and demanded to know why 
the Commission had not attacked the alleged evils in the distribution 
of rubber tires. 

The representatives of the Commission, I think, were finally induced 
to admit, or, at least, on the volition of one person among the repre- 
sentatives of the Commission, the Commission finally admitted that it 
had authority under the quantity-limit provisions to attack this evil. 

And in that conference, I think you will find that the chief counsel 
of the Commission—he was a very fine man, a very pleasant man— 
admitted that the Commission could not attack these evils through the 
so-called discriminatory pricing provisions of the act. He, the Gen- 
eral Counsel, then agreed that it probably had the authority that it 
needed under the quantity-limit provisions to attack those evils. 

The issue was then presented to the Commission—that was before 
I became a member of the Commission—and the Commission finally 


ventured and decided to try to apply the quantity-limit provisions of 
the act to this evil. 
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Now, 1£ you will look at it, Mr. Chairman, there were 10 or 12 years 
in which the Commission paid no attention whatsoever to the quantity- 
limit provisions of the act and, in fact, had not until that time even 
undertaken the work of providing some procedures for the application 
of the quantity-limit provisions. 

One of the first things that confronted the Commission—a Com- 
mission which, I think, was not a “sentinel on the tower,” as Mr. Wil- 
son said; it was something comparable to a Little Boy Blue under the 
haycock—this Commission had done nothing to prepare against the 
possibility that it might have to deal with that question. 

And, therefore, there arose the question or the rule of procedure 
which the Commission would have to have in proceeding with the 
quantity-limit provisions. 

I think—and now I am speaking from memory—the record will 
show that the Commission itself debated and played, or worked, over 
that rule for almost a year before it adopted a rule to proceed. Now, 
I think you will find also, and I offer it in comparison, that when the 
quantity-limit issue appeared before the Interstate Commerce Com- 
mission, which had far less authmority, or mandate, to establish a 
quantity-limit rule, I think the Interstate Commerce Commission man- 
aged to adopt a rule after 1 day of hearings. 

But the Federal Trade Commission used up about a year of debat- 
ing back and forth over the rule and what it should do before it 
could begin work. 

Then the work of investigation began, the investigation for facts. 
And at about that time I came into the Commission. I though at the 
time there was much delay in action in this case. I thought so much 
about it that I finally went before the Commission and said that the 
Commission should do one of two things, that it should either pro- 
ceed vigorously with that case, or it should report to the Congress 
that it was either incompetent, or the act was incompetent. 

As a result of that, the Acting Chairman of the Commission at 
that time assigned the case to me for supervision. And, as he as- 
signed it to me, I must pay him the tribute of saying that he advised 
us, very candidly and frankly, that he though he was going to be op- 
posed to the quantity limits rule “all the way down the line.” 

Now, incidentally, at about that time, and because of the very in- 
significant cases that flowed up to the Commission level, the number 
of them and the quantity of them, I became irritated. I should tell 
you of one case that finally caused me to explode. The case was 
a case involving the sale of a medicine which was offered to grow 
hair, a hair tonic. The record in that case will show that by some 
accident, I think, the man who was manufacturing that hair tonic 
managed to get into a radio advertisement that happened to cross 
State lines. 

The investigation showed that he operated a one-chair barber shop 
in a room adjoining the streetcar barn in a city in the Far West. _ 

Now, notwithstanding that set of circumstances, this Commission 
investigated the case; tried the case; sent a trial examiner a long 
distance to hear the evidence in that case and the case finally appeared 
at the Commission table. 

Well, I happened to have that case to supervise in the final report 
to the Commission, and I succeeded in having the Commission throw 
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it into the cuspidors, and also in asking the Commission to begin to 
inquire into how and why these kinds of cases came up to the Com- 
mission, to bother the Commission. 

I think you will find, if you examine into the records of the cases 
considered by the Commission every year, that at least 75 percent of 
them are cases involving the so-called antideceptive practices and 
acts, or cases involving the sale of goods through false advertisements 
for false and deceptive practices. 

I can describe most of those cases best, I think, by reporting the 
remark of a former Commissioner, a great man and an able man, 
and a former great Member of the House of Representatives. One 
day, in righteous wrath, he expressed, much more forcefully than 
I could express, his opinion about those cases when he said, the Com- 
mission was kept busy considering cases which “would not dignify 
an office of the justice of the peace.” 

Sometimes as I think of the Commission, I think of the character 
of Shakespeare, Autolycus, you know the character who was described 
as the “snapper up of unconsidered trifles.” And this Commission 
He in large degree, when I was on it, the snapper up of unconsidered 
trifles. 

Why does the Commission exist under those circumstances? 

Well, in my inquiry, I began to ask how applications or petitions 
for complaints originated in the Commission. It was told, and I am 
sure I was told out of the memory of those who told me—they were 
the people who were responsible, however—that as many as 300 appli- 
cations of some kind, written, telephone, or oral appear in the offices 
of the Commission every day, and that those applications were ac- 
cepted by a clerk if they were written or telephone messages, re- 
corded messages, and he distributed them to the various directors 
of the bureau, and the directors of the bureau decided what cases 
should come before the Commission ultimately. 

The Commission never knew anything in my time, about that busi- 
ness or about that condition, nor did it express any interest in that 
condition. The result was, and I suspect is, therefore, that the business 
that. gets before the Commission at the Commission level, that is, 
at the level of trying an adjudicated case, flows up from the staff, 
automatically. 

Now, when I began to complain about that, I was asked in some 
words of temper, I think, whether I did not believe that the Commis- 
sion had to delegate its responsibilities to the various Directors of 
the various Bureaus. I answered that it did have to delegate the 
authority and responsibility, obviously, but certainly in the delega- 
tion of authority or responsibility, the Commission had the obligation 
of providing for some check on the exercise of that responsibility. 
And, I was told by the members of the staff, something that I had 
somewhat prized, that I was the only Commissioner, in their memory, 
who had ever expressed an interest in that condition. 

At least, there is the condition out of which all these cases flow 
up to the Commission, which keeps them eternally busy appraising 
the facts in those cases and at deciding them—the cases which a former 
Commissioner and former member of this Congress said, “Would 
not dignify an office of the justice of the peace.” 
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The “Quantity Limit” case was caught in that kind of a condition, 
where the Commission was not inspired by members of its staff who 
were responsible, I think, for inspiring it, or the Commission did 
not have the initiative on its own accord to inquire into the quantit 
limit provisions, and the opportunity the Commission had to attack 
this évil in the distribution of rubber tires. 

But at long last, the Commission agreed to proceed with the case, 
and we proceeded to prepare the facts. We proceeded for a while, 
and then I, began to realize that there was opposition in the Com- 
mission—and I cannot put my hand on it, I cannot present any facts 
to justify an opinion I had—but I had a conviction that there were 
dominant members of the staff who were opposed to proceeding. 

I began to hear the arguments, the philosophic arguments, that the 
quantity limit provision of the act destroyed a right the consumer had 
to the efficiencies which would flow out of mass production, mass dis- 
tribution, and all those arguments, or better, that blather you have 
heard against the Robinson-Patman Act throughout all of the ex- 
istence of the act. You know the propaganda line of those who do not 
want the antimonopoly laws to become effective. 

Eventually we got to the place where we were about ready to proceed 
to trial of the case after many delays, and the many hurdles that were 
created. And, even at that late hour, the Commission was induced to 
hear members of the staff who were opposed to the continuing of the 
case by the Commission. But the Commission voted to continue the 
case. 

The case was tried, and then we, the Commission, issued an order in 
the case, establishing a quantity limit. I think that order was issued 
about 14 years after the quantity limit provisions were adopted by the 
Congress as a mandate to the Commission. 

Immediately, the rubber companies went into the district court and 
asked for an injunction against the application of the order—the order 
itself. And there I think we develop another situation, or a condition, 
which is an impediment to action by the Commission. 

At the district court level, the case was handled for the Commission 
by the district attorney in Washington. He appeared before the 
Commission in a conference with the attorneys for the Commission, and 
I was impressed that he was giving complete cooperation to the Com- 
mission and that the Commission’s case would be well represented in 
the courts. 

The Commission won the case. The district judge decided that the 
injunction should not be granted. The rubber tire companies appealed 
from that decision to the appellate court. There, the appellate court 
decided that the district ee should act on the injunction and should 
decide it, reconsider the applications for injunction. And the case 
went back to the district court then for trial on its merits. 

And at that point, I was still in the Commission, and I was very 
much grieved by the action of the Department of Justice. It did not 
appeal from the decision of the appellate court to the Supreme Court, 
It did not act to give us an opportunity to test this issue at the top level, 
or before the Supreme Court. 

Mr. Chairman, the Commission can only get into court, of course, 
through the Department of Justice and the Solicitor General. I am 
sure I will never escape from the conviction that when the case got back 



































































































































































712 PRICE DISCRIMINATION 


to the district judge, it suffered the handicap of a certain lack of con- 

fidence and interest on the part of the Department of Justice. I think 

a district judge would be interested in knowing, at least, why the De- 

panier of Justice did not continue the fight to carry the case up to the 
upreme Court. 

When we got back to the district court, therefore, and with the case 
suffering the onus or handicap, the district judge declared the orders 
of the Commission were invalid. And I think the case is now on appeal 
on its merits, to appellate court from the order of the district court. 

Mr. Chairman, that condition of division of responsibility at that 
level, division of responsibility in getting the cases before the highest 
court, is very hurtful, I am sure, to the work of the Federal Trade 
Commission. 

Let me give you another example. In the great Standard Oil of 
Indiana case, the Department of Justice and the Commission coop- 
erated to get the case before the appellate court. And then the Depart- 
ment of Justice began to stutter and to express by its actions its lack 
of interest in that case. The Department nally did agree to sponsor 
the Commission’s case to the extent of permitting the Commission to 
get before the Supreme Court. But the Department of Justice 
divorced itself from the case. 

Now, nothing can convince me that when the case got before the 
Supreme Court of the United States, the members of the Supreme 
Court were not aware of the expression of lack of faith on the part of 
the Department of Justice in this case. In fact, I think our friend, Mr. 
Simon, argued before the Court that the failure of the Department 
to associate itself with that case was an expression of a lack of a con- 
fidence in the case on the Department of Justice. 

I think that situation was reflected considerably in the final decision 
of the Supreme Court, a decision which, I think, did much to nullify 
the Robinson-Patman Act. And I think that decision made it neces- 
sary for the Congress to amend the act, so as to repair the damage 
to it. 

Now, Mr. Chairman, just one word more, and then I shall try to 
answer any questions. ; 

I think, going back to Mr. Brandeis’ original concept of a commis- 
sion, which was that it would be a fact-finding and fact-distributing 
agency of the Government, primarily, that he expressed the doubt 
that he had about the efficacy of proceeding against this tremendous 
evil through the trial of cases, or case by case. In fact, about 11 months 
after the Commission was created, Gilson Gardiner, who was a great 
newspaperman in those days and a good friend of mine, who had been 
very much interested in the act, and had been a compatriot of Mr. 
Brandeis in the Alaskan Coal cases and in the work leading up to the 
creation of the Commission—wrote to Mr. Brandeis and expressed his 
anger, and he said: “The Commission has been in office for 11 months 
and has not tried one case, as yet.” Mr. Brandeis wrote back that that 
did not disturb him at all, that he hoped the Commission would devote 
at least the first 1 or 2 years of its life to the finding of facts, and the 
publication of facts, and not to the trial of cases. 

And then, if you will recall, Mr. Wilson appointed 3 nonlawyers to 
the first Commission and only 2 lawyers. And if what I have under- 
stood after coming to Washington is true, I think he would have been 
delighted with a condition which would have permitted him to appoint 
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4 nonlawyers to the Commission, and even 5 nonlawyers to the Com- 
mission, But he appointed three nonlawyers, and I think thereb 
expressed his desires for this Commission, a Commission which, 
thmk, was his favorite legislative child and which expressed his 
philosophy best. He wanted an agency which would provide for 
“pitiless publicity” of economic facts. There may be some question 
as to whether it was this Commission or the kind of a Federal Reserve 
Board he thought he created that was his favorite child, but at least 
there was in these two agencies the heart and spirit of the “New Era” 
that he offered to the people. 

The Cuarrman. Mr. Carson, it is about noon, and we have a witness 
scheduled at 2. 

You live here in Washington now, do you not ? 

Mr. Carson. Yes. 

The Cuamman. Would you make yourself available to the com- 


mittee, so we can have you back and interrogate you about anything 
we desire to, in the future ? 


Mr. Carson. Yes. 

The Cuairman. In that way we can have our noon recess. This 
afternoon, now, we have the Honorable John Gwynne, the Chairman 
of the Federal Trade Commission, scheduled at 2 o’clock, and then 
we can resume with you at that time, if it will be all right. 

Mr. Carson. You want me back at 2? 

The CHairman. No. Mr. Gwynne will be here at 2. It won't take 
long. 

Mr. Carson. I just want to understand whether or not you want 
me to stay this afternoon. 

The CHarrman. Yes, sir, if you would. 

Mr. Carson. That is fine. Mr. Gwynne is a busy man, and I am 
just writing for a living now. 

The CHamman. We felt it would be alright. We had a specific 
time for him, and if it would be satisfactory with you, we would 
like to go on with you right after his testimony. 

Mr. Carson. Fine. 

The Cuatrman. We will recess until 2 o’clock this afternoon. 

(Whereupon, at 12 noon, the subcommittee recessed, to reconvene 
at 2 p.m. of the same day.) 


AFTERNOON SESSION 


The Cuarrman. Mr. Gwynne, we are swearing all the witnesses. 
You wouldn’t object, would you? 

Mr. Gwynne. Not at all. , 

The Cuairman. Do you solemnly swear that the testimony you will 
give before this investigating committee will be the truth, the whole 
truth, and nothing but the truth, so help you God ! 

Mr. Gwynne. I do. 


TESTIMONY OF JOHN W. GWYNNE, CHAIRMAN, FEDERAL TRADE 
COMMISSION 


The Cuarrman. Mr. Gwynne, we are glad to have you. We know 
that you are Chairman of the Federal Trade Commission, and we want 
to ask you some questions about procedure this afternoon, as distin- 





714 PRICE DISCRIMINATION 


guished from the questions we want the privilege of asking you and 
all the members of the Commission later on, when we shall ask all 
of you to be present. 

Under Reorganization Plan No. 8 of the Federal Trade Commis- 
sion—lI believe that became effective about 1949 or 1950, did it not, 
Mr. Gwynne? 

Mr. Gwynne. I think so; at least, it was in effect when I came 
there. 

The Cuarrman. And under that plan the President appoints a 
Chairman of the Commission ? 

Mr. Gwynne. That is right. 

The Cuarrman. And has since that time. And he serves at the will 
of the President ? 

Mr. Gwynne. That is correct. 

The Cuarrman. And before that time, the chairmanship alternated, 
did it not; usually they let one member serve a year, and then another 
member a year, regardless of party affiliation ¢ 

Mr. Gwynne. Well, basing my answer on heresay, I understand 
that is substantially right. 

The Cuatrman. Now the Chairman has the power to make certain 
appointments under this reorganization plan—I assume that is all 
done with the approval of a majority of the Commission ? 

Mr. Gwynne. That is right. It is submitted to the Commission for 
their action. 

The CHarrman. And all the positions of importance, such as Gen- 
eral Counsel or Executive Secretary or positions like that, the Chair- 
man, of course, suggests the ones that he wants, and if the majority 
agree with him, they are the ones that are appointed ? 

Mr. Gwynne. That is right. 

The Cuarrman. And the President, in selecting the Chairman— 
how is the Chairman selected? Would you mind telling us how that 
happened in your case ? 

Mr. Gwynne. Well, frankly, Mr. Chairman, I have no idea. It 
happened when I was in Iowa on vacation, and the first I knew of it 
—that is, that I was probably to be appointed—was when Lowell 
Mason, a member of the Commission who was in Chicago, heard it 
on the radio and called me up and said that Mr. Howrey had resigned 
and I was to be the new Chairman. 

The CHatrman. Do you know whether Mr. Howrey was one of 
your sponsors or recommenders ! 

Mr. Gwynne. I couldn’t say as to that, Mr. Chairman. 

The Caatrrman. You don’t know whether he was for you or against 
ou? 
7 Mr. Gwynne. Well, he indicated to me that he was for me; at least, 
he did me the honor to say he was glad I was becoming the Chair- 
man. 

The Cuarrman. I beg your pardon? 

Mr. Gwynne. I assumed from what he told me, that he was at least 
glad that I was to be the Chairman, 

The CuatrmMan. That was before the appointment ? 

Mr. Gwynne. No. What really happened was, he told me before 
I went to Iowa that he was thinking of resigning, and he said if he 
did resign, in substance, he hoped I would be the new Chairman. 
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The Cuatrman. And you knew by that you would be, of course? 

Mr. Gwynne. Well, I knew to that extent. 

The Cuairman, Now, what I wanted to ask you about, too, Mr. 
Gwynne, were these trade practice conferences. Does the Chairman 
or does the whole Commission determine whether or not they have a 
trade practice conference ? 

Mr. Gwynne. Well, that is determined by the Commission. 

The Cuarrman. By the Commission ? 

Mr. Gwynne. That is correct. 

The Cuarrman. And the policy of the Commission now is to have 
trade practice conferences ? 

Mr. Gwynne. Yes. 

I can’t say, Mr. Chairman, the policy is any different than it has 
been. The practice is this: The recommendation comes up from the 
proper bureau and goes to a member of the Commission, who makes 
some investigation and brings in a recommendation for or against the 
trade practice conference. We do not always O. K. them, incidentally ; 
we disapproved one the other day. 

The CuarrmMan. What value do you attach to a trade practice con- 
ference, Mr. Gwynne? 

Mr. Gwynne. Well, I think they have considerable value. They do 
not take the place of the law, they supplement it in a way. It is an 
opportunity for people to get together and work out something which 
might be helpful all around. 

The CHarrMan. Well, suppose you want to prosecute someone un- 
der the failure to live up to a trade practice rule, how do you do it? 

Mr. Gwynne. Well, it is not my understanding that you can prose- 
cute them for failing to live up to the trade practice rules. The trade 
practice rules, however, set out a statement of existing law. 

The Cuarrman. In other words, the only charge you could make 
against them would be for violation of existing law; is that right? 

Mr. Gwynne. That is correct. 

The CHarrMan. Well, where I can’t understand the value of them 
is—since they serve no purpose except to restate existing law, and you 
can’t prosecute anybody for a violation of one of the rules—I can’t 
see where they serve any good purpose. 

Now, I know that whenever you get people together and say, “Now 
you have got complaints against you all over the place, and if you will 
come in here and become a part of the trade practice rules, we will 
turn you loose and you can start anew,” you could do that anyway, 
couldn’t you, under existing law ? 

Mr. Gwynne. You could always prosecute them without any trade 
practice conference. 

The Cuarrman. And the trade practice conference doesn’t add any- 
think to existing law; does it ? 

Mr. Gwynne. Except this: I think it does add a little weight to 
getting enforcement of the law. 

The Cuatrman. Getting enforcement ? 

Mr. Gwynne. Yes. I mean, to get voluntary compliance. People 
come in to a trade practice conference, they go over the situation; at 
all times it is under the control of members of the Commission. The 
law is restated, you might say, in the trade practice conference. 
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It calls their attention to the law and creates, I think, a desire in the 
members to comply with it. It performs something of the same func- 
oe eee Chairman, that judicial or legal ethics do to the lawyer, I 
think. 

aoe Cuairman. It is a kind of a wishful deal, kind of hoping, 
wishing. 

Mr. Gwynne. Yes; that is not too far from being accurate. 

The CHarrMan. It doesn’t impose upon them any additional re- 
straint, it can’t do that, it just restates the law and says, “Now, the fact 
that you have discussed the law and understand it better, you should 
treat your competitors better, the spirit that prevails there is caleu- 
lated to cultivate a better feeling for the enforcement of the law.” 

Mr, Gwynne. That is correct. 

I think we should add a little to that. Group I rules are confined 
pretty much to statements that are found in the law. 

The Cuarrman,. Yes, sir. 

Mr. Gwynne. Sometimes group II rules are that way. Sometimes 
the group can agree on certain practices that are not covered by the 
law, but nevertheless should be observed. 

The Crarrman. But there is no way to enforce the observance, is 
there, Mr. Chairman ? 

Mr. Gwynne. I understand not. 

The Cuarrman. None in the world. 

Mr. Gwynne. Incidentally, Mr. Chairman, you might be interested 
in that connection in reading the opinion of Judge Medina—I forget 
the name of the case now—where he rather indicated they could be 
enforced. 

The Cuarrman. They could be enforced ? 

Mr. Gwynne. Yes. The Commission, however, does not take that 
position. 

The Cuarrman. I have a prejudiced mind, or biased mind, on the 
other side, to start with, because I don’t think the Federal Trade Com- 
mission can make laws. 

Mr. Gwynne. That is right. However, sometimes they enter into it. 

If I can give you an example, we had recently about 10 feather cases. 
The charge was there that they were falsely advertising the contents of 
certain pillows. Now, the charge, of course, was made under the 
statute. Nevertheless, the question came up: What should be the 
proper clearance or tolerance that should be allowed? 

Well, these respondents had at one time participated in a trade prac- 
tice conference where they had agreed that a certain figure was ade- 
quate tolerance. And the Commission took the view that here was a 
group of people who apparently knew what they were doing, and at 
that time agreed that above a certain percentage was improper toler- 
ance. And we took that view. 

The Cuarrman, Now Mr. MacIntyre wants to ask you a question 
or two about the trade practice conference, and then I want to ask 
you about one or two other matters. ng 1 

Mr. MacInryre. Judge, you spoke about advising businessmen 
about what to do in obeying the law. Couldn’t that be done if busi- 
nessmen had called to their attention what the courts have held the 


law to mean, instead of someone writing a rule as to what the rulemaker 
thinks the law means? 
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Mr. Gwynne. Well, of course, the rules are based on statutes as in- 
terpreted by the existing court decisions. 

Mr. Macintyre. Is that true in the cosmetic industry ? 

Mr. Gwynne. Now you are asking me about a set of rules that were 
adopted before I came on the Commission. I do not know of any 
variance, but maybe there is. 

Mr. MacIntyre. I would like to call attention to what the Seeond 
Circuit Court of Appeals held in the Elizabeth Arden case. That was 
a test case, out of about seven other cases. The respondents in the 
other cases asked the Commission to hold a trade practice conference, 
which the Commission did, and rules were adopted which I, as a lawyer, 
see to be of a different import and effect from what the court held in the 
Elizabeth Arden case. Following its adoption of these rules, the Com- 
mission dismissed all the other cases. It did so on the ground that the 
were under the theory of the Elizabeth Arden case as decided by the 
Second Circuit Court, but the Commission’s rules do not follow that 
case. 

And now the Commission has issued some new complaints against 
the cosmetic industry this week; isn’t that right : 

Mr. Gwynne. That is correct. 

Mr. MacIntyre. For violation of the Robinson-Patman Act? 

Mr. Gwynne. That is right. 

Mr. MacInryre. They have not lived up to what the Commission 
told them it thought the law was, even in the trade practice rules; 
have they ¢ 

Mr. Gwynne. Well, as I said, I am not familiar with the rules. I 
have seen them in a general way, but certainly the complaints were 
based entirely on the statute, and we did conclude that we had reason- 
able ground to believe that four of those people were not complying 
with the law. 

Mr. MacIntyre. And the indication in the press release on those 
cases was that additional ones would be forthcoming ? 

Mr. Gwynne. Well, additional ones at least are being investigated ; 
that is right. 

Mr. MacIntyre. And to that extent they are not obeying the law, 
as the Commission sees it ¢ 

Mr. Gwynne. Well, the Commission concluded in four cases there 
was reasonable ground to believe that those four were not complying 
with the law; that is right. 

Mr. MacIntyre. And yet all of those people had subscribed to 
these trade practice conference rules; hadn’t they / 

Mr. Gwynne. I understand that is correct. 

Mr. MacInryre. And some of these that the Commission issued 
new complaints against this week were the same people a 
complaints had been dismissed ? 

Mr. Gwynne. I couldn’t say that, Mr. MacIntyre. It may be. I 
would need to check that. 

Mr. MacIntyre. The Elmo Co., Ine., was one against which com- 
plaints were issued this week. I believe it was one that had a com- 
plaint against it dismissed after the trade practice conference rules 
were adopted for the cosmetic industry. 

Mr. Gwynne. Well, the report would show. As I say, that was 
before my day, but I would be glad to get the record of it, if you have 
any doubt of it. 


gainst whom 
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Mr. MacIntyre. Another one was the Hudnut Co. ? 

Mr. Gwynne. That is one of them. 

Mr. MacIntyre. The Commission dismissed complaints as to those 
two concerns; is that right ? 

Mr. Gwynne. I don’t know. 

The Cuamman. Another question on procedure: 

As it is now, when it is necessary for the Federal Trade Commis- 
sion to go to court, you are represented by the Department of Justice; 
are you not? 

Mr. Gwynne. Well, in some cases. You mean, of course, appeals 
from our decisions, they are handled by our General Counsel’s Office. 

The Cuamman. They are handled by your own attorneys? 

Mr. Gwynne. Yes. There are other instances where we go into 
court. 

For instance, we went into court here sometime ago, and we handled 
that ourselves. 

The CuarrMan. Well, if there is an appeal, isn’t the question up 
to the Department of Justice as to whether or not a case should be 
» appealed when the decision is unfavorable to the Federal Trade Com- 
mission in a lower court ? 

Mr. Gwynne. Yes, of course; all appeals—— 

The Cuatrman. Are handled by the Department of Justice ? 

Mr. Gwynne. No. Repeals by respondents from our orders to the 
circuit court of appeals are handled by our own General Counsel. 

If the decision there is adverse to the Commission, to get certiorari 
we do have to go through the Attorney General, that is correct. 

The Cuatrman. The point I am asking you about, is that satisfac- 
torv? Shouldn’t your Department be entirely separate from the De- 
partment of Justice ? 

Mr. Gwynne. Well, I haven’t given that too much thought. 

The Cuarmman. Well, I will not press you on it. 

Mr. Gwynne. Yes. : 

The Cuarrman. I can see the position you are in; you would cer- 
tainly want to give it very thorough consideration before stating what 
you believe should be done. 

It occurs to me, in some way the two agencies are in competition. 
And I can see where two agencies which have about the same jurisdic- 
tion, but one having the say so over the other, that the agency with 
the final say possibly will not be as sympathetic about the matters 
brought to their attention as if they would to matters which they bring 
up themselves. 

I récall one time we had the Small Defense Plant Administration 
to make small loans. But all the loans had to be made by the RFC. 
They would process the applications up to the final stage, the approval, 
and then have to turn them over to the RFC. Well, the RFC just, 
dragged their feet, they didn’t seem to be too interested in all these 
loans. They could have made the loans themselves, but didn’t. The 
Small Defense Plant Administration wanted to make them; but RFC 
just looked into them more carefully, took more time and didn’t seem 
to be sympathetic. 

It is my belief that the Federal Trade Commission should have its 
own lawyers, should have authority to appeal cases to the Supreme 
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Court, and the Department of Justice should not enter into it at all, 
because the FTC is really a separate part of the Government. 

Mr. Gwynne. Well, the great bulk of our cases in the courts are 
handled by our own attorneys. They come up because of appeals by 
some respondent who has had an order against him. 

Since I have been on the Commission, we have had very few occa- 
sions to contact the Department of Justice. We did, however, in con- 
nection with the Quantity Limit case— 

The Cuarrman. That is what I wanted to ask you about next. 

Mr. Gwynne. Yes. 

Now, that is a case that happened pretty much before I came on the 
Commission. But when I came on the Commission that was pending 
before the district court, and was being handled through the Depart- 
ment of Justice, their attorneys. 

When the decision was adverse to us we, of course, were met with the 
question of whether we should urge appeal. We did, and sent the word 
over to the Department of Justice, and they finally, eventually, agreed 
with us, and that course is being taken. 


That is about the only contact, Mr. Chairman, I have had with them, 
you might say. 

The Cuatrman. Now, how do you feel about this Quantity Limit 
case; is the Federal Trade Commission going all out sympathetically, 
in trying to enforce that Quantity Limit provision ? " 

Mr. Gwynne. As far as I am concerned, I am. 

I feel this way, Mr. Chairman, that when anything is written into 
law, that is there to be enforced. Now, there are some very interest- 
ing questions there, and I would be pleased to see the Court rule on 
them at the earliest possible moment. 

The Cuarrman. Any questions ? 

Mr. Hitz. No. 

Mr. McCutiocn. No. 

The Cuarrman. Mr. MacIntyre? 

Mr. Macintyre. Judge, the chairman was asking you about the 
need for securing approval from the Department of Justice before 


an appeal could be taken. That applies in all instances where certi- 
orari is sought ? 


Mr. Gwynne. That is correct. 

Mr. MacIntyre. In other words, the Federal Trade Commission 
can’t get into the Supreme Court itself, except when the Solicitor 
General says yes? 

Mr. Gwynne. That is my understanding of it. 

Mr. MacIntyre. It doesn’t matter at all as to what the Commission 
thinks about it? 

Mr. Gwynne. No, indeed. 

The case where a respondent has taken an appeal to the circuit 
court of apeals and the circuit court of appeals reverses the Commis- 
sion, in such a case we cannot get the case in the Supreme Court ex- 
cept through the process of certiorari, which depends upon the At- 
torney General. 

Mr. MacInryre. There is one other area. You can’t get any money 
except that which is approved by the Budget Bureau, that is you 
must limit your request for funds to the amount approved by the 
Budget Bureau; is that correct? 
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Mr. Gwynne. I am not too familiar with the procedure. I have 
been in Congress, however, for some time, and 1 know the Congress 
says what money will be appropriated. 

Mr. MacIntyre. But the Commission is told by the Budget Bureau 
what it may request of the Congress. 

Mr. Gwynne. We submit our budget to the Budget Bureau. And 
the first one that has been submitted since I have been Chairman, was 
a the other day, last week. We have not had any report 

rom it. 

Mr. MacIntyre. But the Commission, as a matter of fact, doesn’t 
roanent of Congress amounts beyond what is approved by the Budget 

ureau ? 


ae Gwynne. I understand that has been the practice, that is 
right. 

Mr. MacIntyre. So with respect to going into Court, and the matter 
of getting the money to handle cases you must get approval by people 
in the executive branch of the Government ? 

Mr. Gwynne. That is right. 

Mr. Macintyre. Now, there is one other area. The Federal Trade 
Commission as of today isn’t permitted to send out a large group of 
questionnaires to get factual information from people in an industry 
except when it clears that through the Budget Bureau under the Re- 
ports Act of 1942, is that correct ? 

Mr. Gwynne. Well, frankly, I hadn’t though of that, Mr. Mac- 
Intyre. We do get information under section 6. I know there is 
some law covering it, but I never knew before we had to get their 
O. K. Is that what you mean ? 

Mr. MacIntyre. The Commission has had some experience with the 
Budget Bureau not approving questionnaires that the Commission 
wanted to send out. I just thought perhaps you were mindful of 
those. 

Mr. Gwynne. I am not—we have recently gotten out a number of 
questionnaires, particularly in merger cases, under the authority of 
section 6, and no trouble has been called to my attention. 

Mr. MacIntyre. Mr, Chairman, I would like to ask that the com- 
mittee consider asking the Federal Trade Commission to submit a 
statement of what it understands the Budget Bureau does require of 
the Federal Trade Commission in sending out questionnaires in excess 
of 10—I believe the rule is that they can send out up to 10 without 
getting approval of the Budget Bureau. 

The Carman. I think that is reasonable. We will ask you to 
submit that. I had something to do with the passage of that rule 
back during the war. 

Mr. Gwynne. I think I did too. 

(The information requested is as follows :) 

FeperaAL TRADE COMMISSION, 
Washington, November 25, 1955. 
Mr. Everette MACINTYRE, 
Staff Director, Select Committee on Small Business, 
Washington, D. C. 


Dear Mr. MacIntyre: At the hearings on November 15 you indicated some 
interest concerning the experience of the Federal Trade Commission in issuing 
questionnaires under Public Law 831 of the 77th Congress. 

I am told by members of the staff that the Commission has had no real preblem 
in this connection. Normally clearance of report forms takes 1 or 2 weeks. This 
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arises from the fact that the Bureau of the Budget has a staff of some 20 people 
working on clearances of all forms for the Federal Government. However, the 
Bureau of the Budget has been most cooperative and, in emergency cases, has sent 


people over to the Commission to work with our staff and thus has been able to 
expedite the work. 


Very sincerely, 
JoHN W. GwyYNNE, Chairman. 


The Cuamrman. And I recall something coming up about it, but 
we didn’t have in mind hindering any agencies in getting desired 
information. 

Mr. MacIntyre. The Budget Bureau, however, is using that law 
to hamstring regulatory and independent agencies in getting facts 
for the enforcement of the law. 

The Cuaimman. I am glad to know what the situation is. 

Mr. MacIntyre. Now, the fourth area is one that you, Mr. Chair- 
man, have just brought out, and that is where the executive branch 
of the Government now appoints the permanent executive officer, 
namely, the chairman of each of the agencies. And those four agen- 
cies have been moved into the executive branch to the extent indicated 
by those four items. 

The Cuatmrman. And that brings me to the conclusion that I really 
had in mind finding out about, Judge. You see, if the Federal Trade 
Commission is directly under the President—and it obviously is 
now 

Mr. Gwynne. I wouldn’t agree with that. 

The CHarman. Well, I base it upon the fact that when the Presi- 
dent appoints the chairman, naturally the chairman feels he should 
carry out the policy of the President. At least, I believe I would if I 
were Chairman of the Commission. And I just presume that the 
chairman would honestly feel that way about it. 

Mr. Gwynne. Well, Mr. Chairman, as far as I am concerned, I have 
been on the Commission 2 years, a little more, and I have been Chair- 
man for several months. And apparently the White House doesn’t 
even know I am in Washington, because if they have any policy in 
these matters I have no idea what it is. I think the policy of the 
Federal Trade Commission is laid down in the law. 

The Cruarrman. Well, the point that I really want to suggest for 
consideration is; if the Federal Trade Commission has been removed 
from that independent status that it formerly possessed under the orig- 
inal act, and instead of having the Commission alternate the chair- 
manship or the Commission appoint its own Chairman, it has now 
changed under Reorganization Plan No. 8 to where the President ap- 
points the Chairman—— 

Mr. Gwynne. That is right. 

The Cuarrman. And if that change makes it a part of the execu- 
tive branch of the Government—and you can see to some extent it is 
in that direection—why shouldn’t consideration be given to merging 
the jurisdiction of the Federal Trade Commission and the Depart- 
ment of Justice where there is a conflict in jurisdiction? In other 
words, why should the President have 2 agencies under him, 2 agencies 
administered under the same Bureau of the Budget, which is the 
President’s right arm—and you know the function under the Bureau 
of the Budget—why should the President have 2 agencies directly 
under him doing exactly the same thing in some particulars? ; 
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Mr. Gwynne. I think, Mr. Chairman, in the first place the Attorney 
General is appointed by the President at the will of the President, 
and can be removed, I presume, at any time. While it is true a Chair- 
man could be removed at any time, nevertheless he could not be put 
off the Commission. 

The Cuatrman. No, he couldn’t be put off the Commission. 

Mr. Gwynne. No, if there are 3 members on the Commission be- 
longing to the President’s party, and he disapproves of the present 
Chairman that was appointed by him—he has a rather rough alterna- 
tive there, if he gets rid of him he can only pick among 2 that are there 
already, and they might even be worse than the present Chairman. 

The CuarrmMan. But you don’t think it ever comes to that point, 
Judge? I have never known it to in the administration of these 
agencies. 

Mr. Gwynne. I agree with this, Mr. Chairman. I think you are 
entirely right when you say that the Federal Trade Commission differs 
from the Justice Department in that it is an independent agency, it 
has some legislative functions under the formula laid down by the 
Congress. 

The CuarrMan. That is right. 

_ Mr. Gwynne. It has some judicial functions. Therefore it should 
be independent, it is and should be at all times an independent agency. 

The Cuatrman. Correct. I would want to pull the Department of 
Justice out entirely, and if you have jurisdiction which conflicts with 
that of the Department of Justice, consider putting it in one agency 
or the other. 

Any other questions ? 

(No response. ) 

The CHarrman. Thank you very much, Judge. We appreciate 
your coming. 

Mr. Gwynne. Iam glad to be here with you again. 

The Cnarrman. Mr. Carson very kindly agreed that the Chairman 
would go on ahead of him, because we had this 2 o’clock appointment 
with him, and we didn’t think it would take long. It has taken longer 
than we thought. 

But we appreciate your patience with us, Mr. Carson. We would be 
very glad for you to proceed now as you left off. 


TESTIMONY OF JOHN CARSON, FORMER FEDERAL TRADE 
COMMISSIONER—Resumed 


The CuarrMan. Before you get through, I want you to discuss those 
trade practice conference rules. 

Mr. Carson. Mr. Chairman, I was just about to conclude at the 
noon adjournment to say that out of all these experiences of approxi- 
mately 40 years that I had come to the conclusion that it was impera- 
tive that we look at the basic ills or diseases in the structure and the 
plan of the Commission, and the idea of having this kind of a Com- 
mission to attack these problems, 

And I have become very much interested in the plan of attack de- 
veloped by our neighbors to the north, the Canadian Commission on 
Combines. I can’t talk as an authority, because I have only looked at 
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it rather casually. But there, as you probably know, that Commission 
has the authority to seek for and find the facts and to report to the 
Government, and to recommend to the judicial officer comparable with 
our Attorney General the prosecution of cases—in other words, the 
Commission on Combines does not have any judicial authority. 

Now, I think that the Canadian theory approaches what Justice 
Brandeis—who I say conceived the Federal ‘Trade Commission—ap- 
proaches what Justice Brandeis was seeking for when he first began 
to talk about creating the Federal Trade Commission. 

But if we have what we now have, a Commission with legislative, 
judicial, prosecuting authority, administrative authority, inevitably 
I think we are going to have what we have not, an agency which will 
assume all the trappings of the court, and which will eventually 
and inevitably sink or swoon into the condition that we had—I don’t 
know what it is now—the condition we had when I was there. It 
is a condition wherein the Commission was eternally busy in the han- 
dling of cases which, I repeat, I think were aptly described by a former 
great Commissioner, Judge Ayres when he said—they were cases 
“which would not dignify the office of a justice of the peace.” That 
was true of at least 75 percent of the cases. 

Therefore, despite that I espoused the Commission when it was 
created—which was when I was a newspaperman—and I have known 
practically all of the Commissioners, personally and intimately, and 
most of the members of the staff throughout the existence of the Com- 
mission, and that I was a strong protagonist of the Commission from 
the time I arrived in Washington in 1918 until I went on the Com- 
mission, and thereafter for some time. I have reluctantly, and very 
reluctantly, come to the conclusion that the Congress must look skep- 
tically at this theory of enforcement of the antitrust laws. I do not 
think the Commission has, or will, or can fulfill the mission given to 
it by the Congress. 

That is all I have to say, Mr. Chairman. 

The Cuarrman. We want to ask you some questions. Now, were 
the trade practice rules in effect when you first went to the 
Commission ? 

Mr. Carson. The practice itself was in effect, and had been in effect. 
I think you will find that interest lapsed over a number of years in 
that theory of obtaining compliance with the law rather than en- 
forcement of the law. Shortly before I got to the Commission interest 
was revived. So then when I became a member of the Commission 
a great deal of interest was expressed in that theory of administration 
of the laws or was related to the development of the trade practice 
conferences. 

Now, I must say, Mr. Chairman, that in my earliest days I was 
intrigued by the idea of the trade practice conferences, I did—I 
think the supervision of the bureaus, when the Commissioners had 
authority to be interested in the enforcement of the act and that was 
before the Hoover reorganization took place—I think that I was 
assigned the supervision of that bureau. The problem that con- 
fronted me—and I assume confronts other men on the Commission— 
was somewhat this kind of a problem. I said this morning that 
in an investigation I made, I was told that there were on an average 
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about 300 applications for a complaint or complaints of various kinds 
that flowed into the Commission almost every day. 

Well, you had those complaints, as I-said, distributed to the various 
directors of bureaus, and the Commission knew nothing about them 
and never saw them until the complaints emerged in the form of 
eases. If that is a fair estimate, 1 was confronted with the fact 
that there were at least 300 parties in interest, and usually the small- 
business men, pleading every day for the help that they felt they were 
entitled to, or let us say a total of some 60,000 complaints a year, and 
potential cases. 

I think the Commission, is at best, handling perhaps not over 2,000 
cases a year. 

Well, you are worried or I was about what was happening to all 
these other complaints, those who apparently have no recourse. And 
the idea of the trade practice conference of finding some means of 
getting these people interested in compliance with the law appealed 
to me at that time. 

The Cuarrman. There is no dispute about that. It appealed to me 
too. But what I am asking about, Mr. Carson, is, how are they prose- 
cuted? What has been the net result? What has been the effect? 
Have you been able to get compliance ? 

Mr. Carson. As I labored on, in about the last year of my commis- 
sionership 1 began to be convinced that the trade practice conferences 
were more or less futile. There was no enforcement of the trade prac- 
tice rules. 

The Cuatrman. Did you have any division set up to follow through 
on them ? 

Mr. Carson. Yes, the Commission had a division, or had a group of 
men working at that. But that was one of the things I complained 
very vigorously about. In the planning of the Commission’s work; 
after I began to understand the situation or to know it as I thought 
I knew it. I complained about that condition. I think the Commis- 
sion was spending probably $40,000 a year to get enforcement of the 
trade practice conference rules. But I know that that division of the 
Commission did absolutely nothing other than to write a letter out, 
occasionally, and to ask for a report. And therefore nothing was 
done to enforce the rules. I don’t think any employee down there or 
any member of the Commission who was interested in examining into 
that question ever would have contended that anything of merit was 
done to enforce the rules. 

I recommended to the Commission that we stop appropriating that 
money, or wasting it. I thought we were wasting it at the time. 

I must say that I lost—and I lost it very reluctantly—lI lost faith 
in the trade practice conference theory. 

The CuairmMan. Well, I was enthusiastic about those rules at one 
time, but I began to wy! them, and I found out they were at best 
useless, and sometimes, I thought, they were harmful. And I opposed 
them. I believe the fight that some of us made here on the Hill prob- 
ably stopped the Commission from having them a few years ago. The 
fight I made against the trade practice rules was because of a cotton- 
seed crusher code down in Memphis, Tenn. 

And I think we showed that code to be against the public interest, 
very harmful and detrimental. And I think the Federal Trade Com- 
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mission suspended having the conferences at all after a while. Then, 
suddenly, they began having the trade practice conferences again. 

Mr. Carson. I think that is true. 

The Cuarrman. Mr. MacIntyre, any questions? 

Mr. Macinryre. No. 

The Cuarrman. Any questions ? 

(No response. ) 

The Cuatrman. Mr. Carson, we know that you are well informed 
on this subject, and what you have told us has been appreciated, and 
will certainly receive consideration. 

Mr. Carson. Thank you very much. 

The Cuarrman. Mr. Burr. 

Mr. Burr, hold up your right hand. Do you solemnly swear that 
the testimony you will give before this investigating committee will 
be the truth, the whole truth, and nothing but the truth, so help you 
God 4 


Mr. Burr. I do. 
TESTIMONY OF EUGENE W. BURR, WASHINGTON, D. C. 


The Cuarrman. Will you identify yourself for the record, please? 

Mr. Burr. I am very happy, Mr. Chairman, to be able to address 
you briefly. 

I might say first, perhaps, that I am very happy to be here and to 
make a small effort to assist the committee. 

A word or two about my background. I was with the Federal 


Trade Commission from November 1920 until December 1945. Dur- 
ing that time I was—towards the beginning of that time I was as- 
sociate counsel on the Pittsburgh Plus case, and I wish to direct my 
remarks to the use of the Robinson-Patman Act for purposes of en- 
forcing the law against discrimination in these delivered price sys- 
tems, including the basing-point system, and the rest of that group 
of methods of arriving at identical prices at every point of sale, of 
destination, at any one given time. 

In other words, under those systems the sellers make to any one 
prospective buyer the same quotation and the same price that every 
other competing supplying company will make at that time to that 
customer. 

Now, I don’t know much about the use of the Patman Act in the in- 
dividual cases, because I never happened to have one of those cases 
for the purpose of trial. 

With that preamble I will proceed to the mimeographed statement. 

It is my present aim to assist the committee to carry out certain 
purposes stated by Chairman Patman in the release issued for the 
present sessions. He said that among other aims the committee wanted 
to know what the law enforcement agencies are doing regarding the 
Robinson-Patman Act and related antimonopoly laws, whether there 
is laxity in enforcement and whether the agencies understand their 
responsibilities as to enforcement and as to the merits of the conten- 
tions of law violators that antitrust laws against price discrimination 
are in truth laws against competition. 

The most important violations of the Robinson-Patman Act are 
not those committed by individual concerns against other individual 
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concerns but those committed by cooperating producers of entire in- 
dustries against the mass of consumers and indeed against the Ameri- 
can system of free enterprise. 

The reference here is of course to industrywide systems of delivered 
pricing used in many of the heavy goods industries of the country. It 
1s this class of violations to which I wish to invite the attention of the 
committee. 

There are four general types of these delivered price systems: The 
single basing-point system, the multiple basing-point system, and the 
zone-pricing and freight-equalization systems. It is not now neces- 
sary, I assume, to burden the committee with a description of each 
and the rather technical distinctions among them. 

This is because they are identical in purpose and effect, namely to 
enable the producer-sellers of entire industries to arrive automatically 
at identically the same price for their supposedly price-competitive 
products delivered at each buyer’s destination. Hence for the com- 
mittee’s present purposes these four types may perhaps best be treated 
as but mere variations of a single system. 

These systems are the negation of price competition. Each buyer 
finds that no matter how many producers he solicits for bids, those who 
elect to bid, provided they are operating under the system, will make 
only delivered prices and those prices will be identical among all 
bidders, no matter where they may be respectively located. But 1 may 
say parenthetically that of course they will differ for different destina- 
tions at the same time, they will not necessarily come into all destina- 
tions at identically the same price, except under the single zone system. 

To the precise extent these systems are used they are the death of 
price competition. In general this type of price-fixing is adaptable 
chiefly to heavy goods industries where the price of delivery is an im- 

ortant element in the price of the product delivered at buyer’s 
ocation. 

The delivered price is really a combination of two prices, that of the 
product plus the price of transportation. The lack of perception of 
this dual price character is the source of some confusion in considering 
questions of price discrimination under these systems. 

For the friends and followers of these systems to pretend that they 
promote competition is of course to use weasel words. They contend 
that because these systems permit more bidders to submit prices and 
to sell any given buyer, competition has necessarily been increased, 

But this is a point that does not go over very well with the buyer, 
since all prices bid are identical delivered at buyer’s location. The 
multitude of bidders merely emphasizes the dearth of price competi- 
tion. 

Competition is increased by these systems only if one considers com- 
petition in the personality of bidders as more important than competi- 
tion in price. This applies to these systems considered as violative of 
the law against price discriminations as well as when considered as 
violations of laws against price-fixing. 

These delivered price systems clearly bear upon three classes: Pro- 
ducers, buyers, and the ultimate consuming public. In view of what 


has already been said, each of these classes need only be touched upon 
most briefly. 
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Under these systems each producer allows distant competitors to 
enter territory which would normally comprise his own home market, 
the area wherein he would normally have an advantage over competi- 
tors shipping from substantial distances. The latter reciprocate as to 
business in their respective home markets. One does not shave his 
margin to hold the busines in his own high-net-return area. 

These systems are not harmful to all small producers as such. Nor 
are they helpful to large producers as an entire class. They are harm- 
ful to some and helpful to others. They help those who cannot stand 
up to price competition. 

They do however create conditions in which many advantages 
small-business men may have are nullified. They would seem to be 
harmful to producers, whether large or small, who have efficient man- 
agement, naturally advantageous location and good marketing facili- 
ties and who are out to develop volume. 

These producers would normally be able to increase their trade 
and hold customers, particularly in their nearby, high-net-return ter- 
ritory as contrasted with less efficient, higher cost producers. But in 
order to carry on these systems involving uneconomic crosshauling, 
the basic price factors are boosted so as to enable each producer to sell 
and deliver profitably over a wide area. 

These delivered price systems have a direct tendency to handicap 
the growth of smaller enterprises and to preclude the undertaking of 
small new enterprises even though they may be able to produce and 
sell economically. 

They are faced with prestige of larger companies shipping from a 
distance and cannot obtain a foothold even in their local territory by 
making a price concession based on their saving in transportation costs. 
These industrywide systems of price-fixing and price discrimination 
destroy the atmosphere in which Americans of small means but of 
business genius have heretofore built up great enterprises. 

Let us turn now to the effect of these systems on the original buyers. 
The buyers we refer to here are those who buy these heavy goods prod- 
ucts for resale either after using them for manufacturing or fabri- 
cating or as middlemen as the case may be. The effect upon this class 
is obvious. There is of course the discrimination by the sellers in favor 
of some and against others in the net return the producer receives 
from respective buyers. But this is not all. Certain fabricator-pur- 
chasers and wholesalers are not able to buy at prices as low as their 
competitors. This would be a sound economic result if it followed 
from natural conditions of location, low cost, methods of transporta- 
tion, available nearness to sources of supply or markets or the like. 

But under these delivered price systems the price advantages of one 
buyer over another are wholly uneconomic and arbitrary. They exist 
for the purpose of getting rid of competition in price. The discrimina- 
tion is not for discrimination’s sake but is incidental to the industry’s 
effort to close all avenues aganst competitive pricing. 

The third class to be touched upon is that of the consuming public. 
It is a necessity of the scheme that the base prices, the foundation ele- 
ment of the price to the consumer, be constantly high enough to per- 
mit this “Alphonse and Gaston” performance, that in which each pro- 
ducer welcomes distant producers, supposedly competitors, to sell 
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in his own local high-net-return territory without ever encountering 
price reduction on the part of the local producer. 

The reward to each producer for allowing competitors to invade his 
own locality with impunity is that he gets the same privilege in every 
one else’s territory. But it is the consumer that pays for all these 
high prices and excess transportation costs, actual crosshauling or 
“imaginary freight” charges as the case may be, plus successive mark- 
ups in the distribution system. When price competition is eliminated 
it is the public that ultimately pays the bill. 

These delivered price systems are advocated by those who believe 
that they benefit from the raising of prices and inflationary trends and 
by those who do not at heart believe in free competitive economy. But 
such advocates fail to bear in mind the menace they offer our whole 
free business structure. 

These price systems have long been recognized, not only as systems 
of unlawful price-fixing but also as price discrimination violating, 
first section 2 of the Clayton Act (15 U.S. C. A., see. 13, and later 
the amendatory Robinson-Patman Act). In 1941 the congressional- 
administrative Temporary National Economic Committee, ably 
headed by Senator Joseph C. O'Mahoney of Wyoming, after hearings 
on these delivered price systems, unanimously reported that during 
the last previous 20 years these systems had “spread widely in Ameri- 
can industry.” 

The report named some 30 industries including iron and steel, 
cement, lumber, brick, sugar, salt, and fertilizers among others—and 
now, I have a full list of the industries mentioned in the report. 
Would you like to have it ? 

The Cuatrman. Yes, insert that list in connection with your re- 
marks. 

Mr. Burr. Mr. Reporter, make that insert 1. 


(The document referred to was marked “Burr Exhibit No. 1,” and 
is as follows :) 


Burr Exursit No. 1 


List or Propucts NAMED BY THE TNEC as Pricep THROUGH DELIVERED PRICING 
SYSTEMS 


(Final report, TNH, p. 33) 


Iron and steel Rivets 

Pig iron Cast iron soil pipe 
Cement Range boilers 
Lime Valves and fittings 
Lumber and lumber products Sewer pipe 

Brick Power cable 
Asphalt shingles and roofing Paper 

Window glass Salt 

White lead Sugar 

Metal lath Corn derivatives 
Building tile Industrial alcohol 
Floor tile Linseed oil 
Gypsum plaster Fertilizers 

Bolts “and others” 
Nuts 


Mr. Burr. The report named some 30 industries, including iron and 
steel, cement, lumber, brick, sugar, salt, and fertilizer, among others, 


as then being priced by these systems. And I am sending up the rest of 
them. 
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lnorder to save some heavy expense in enforcement proceedings the 
TNEC recommended (77th Cong., 1st sess., S. Doc. 35, p. 33) Federal— 
legislation declaring such pricing systems to be illegal— 

and declared itself as not impressed— 


with the argument that a legislative outlawing of basing-point systems will 
cause disturbances in the rearrangement of business through a restoration of 
competitive conditions in industries now employing basing-point systems. Such 
disturbances may be costly to those who have been practising monopoly. But the 
long-run gain to the public interest by a restoration of competition in many 
important industries is clearly more advantageous (id.). 

Testimony given by Hon. Harold L. Ickes, while Secretary of the 
Interior, showed that during less than 1 year of his administration his 
Department received identical bids at least 257 times on 48 lines of 
heavy goods—there, if the chairman please, I will give the reporter 
a copy of the list that Secretary Ickes mentioned. 

The Cuatrman. Certainly. 

Mr. Burr. Mark that insert 2, please. 

(The document referred to was marked “Burr Exhibit No. 2,” and 
as follows:) 


TM 


Burr Exuisir No. 2 


List OF INDUSTRIES IN WHICH CopE APPROVED UNDER THE NATIONAL INDUSTRIAL 
Recovery Act INDICATED THE USE OF DELIVERED Price SYSTEMS 


Iron and steel End grain stripwood block 
Lime Wholesale food and grocery products 
Retail lumber Construction machinery—district trade 
Glass containers Paper bag—manufacturers 
Builders’ supplies Lye 
Farm equipment Ready-mixed concrete 
lee Coal at wholesale 
Motor-vehicle retailing Salt (producers) 
Road machinery Farm equipment 
Faint and varnish Ice industry 
Business furniture Fertilizer industry 
Liquefied gas Road machinery (manufacturers) 
Auto parts Floor and wall tile manufacturers 
Ladders Shovel and dragline and crane 
,aper and pulp Reinforcing materials 
Structural clay, china and porcelain Vitrified-clay sewer pipe valves and 
Reinforcing materials fittings 
Vitrified clay sewer pipe Cast-iron pressure pipe. 
Antifriction bearing Paper bag manufacturers 
Retail food and grocery products Cordage and twine 


Retail farm equipment 


Mr. Burr. Involving $2,866,252, exclusive of reclamation job buy- 
ing, and on which I happen to know that they have no competition on 
such things as cement, and things of that kind, that is, no price com- 
petition. 

Testimony (see TNEC hearings, pp. 1898-1899) given before the 
TNEC by a member of the staff of the Federal Trade Commission 
showed that the industry codes approved under the National Indus- 
trial Recovery Act (“Blue Eagle” Act) indicated delivered price sys- 
tems in 29 named industries—now, if I may, I will hand up a list of 
those 29. 

The CHarman. All right, sir. 

Mr. Burr. Insert 3, if you please, sir. 

(The document referred to was marked “Burr Exhibit No. 3,” and 
is as follows:) 
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Burke Exutsit No. 3 


List oF PRopUCTS ON WHICH IDENTICAL Bips WERE RECEIVED, INDICATING DELIv- 
ERED PRICING, BY DEPARTMENT OF THE INTERIOR WITHIN Less THAN YEAR 


School equipment Valve boxes 
Typewriters Turbo generators 

Steel lockers Well drilling 
Typewriter stands Fire hydrants 

School desks Fire alarm sirens 
School chairs Pumps 

Auditorium seats Plumbing and heating specialties 
Tables Feed water heaters 
Armchairs Aerators (sewage) 
Padlocks Pipe covering 

Hospital and office equipment Electrical transformers 
Fire extinguishers Cast iron pipe 
Classroom desks Water meters 
Operating room equipment Copper pipe 

Kitchen equipment Electric locomotives 
Glass and glazing Stokers 

Switchboard Machine tools 

Stage equipment Creosoted poles 
Lighting standards Filter equipment 
Sewing cabinets Heavy crane 
Structural steel Tractors 

Steel tanks Transmission line equipment 
Steel sheet piling Electrical cable 
Reinforcing steel Condensers 


Mr. Burr. Twenty-nine named industries, a large proportion of 
them basic, and showed the probability of their use in 14 others (id. 
p. 1897). 

The character of the basing-point systems in the steel and the cement 
industries was tested in two cases before the Federal Trade Commis- 
sion and these systems were found to violate the Federal Trade Com- 
mission Act and section 2 of the Clayton Act or after its amendment, 
the amendatory Robinson-Patman Act. 

The order of the Commission in the Steel case (Pittsburgh Plus) 
was not carried to the courts. The order in the Cement case however 

yas appealed and the findings and order of the Commission were 
sustained by the Supreme Court (1948; 333 U. S. 683, a 6 to 1 
decision). 

Whether or how far the steel and cement industries are governed 
by the text and principles of the Commission’s orders I am not 
informed. To ascertain might call for expensive investigation. 

I know of no facts which would lead to a belief that American 
heavy goods industries, in deference to the views of the Supreme 
Court and the Federal Trade Commission, have made progress toward 
price competition and away from price fixing. 

The conclusions and recommendations of the TNEC showed the 
way to aggressive action against these delivered price systems and 
the very great importance of such action. The victory achieved in 
the Supreme Court in the Cement case, the Department of Justice and 
the Federal Trade Commission cooperating, afforded a remarkable 
opportunity to the antitrust agencies. 

It was on the cards to apply the principles of the Cement decision 
all along the line as to the scores of heavy goods industries that were 
evidently fixing prices and discriminating in prices contrary to the 
statutes as construed and applied in that decision. 
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It seems like clear defeatism not to have done so. It is unreasonable 
and disastrous to enforce the antitrust laws in numerous individual 
eases and to do nothing as to a score or more of industries where the 
violations and the effects in each are nationwide and of immense 
consequence. 

. Moréover, nonenforcement of antitrust statutes as to violations by 
these industries turns our American free competitive enterprise into 
a laughing stock at home and abroad. Our adherence to antitrust 
policies is clearly spotty, timorous, and insincere so long as we tolerate 
price fixing and price discrimination in many big industries on a 
national scale. 

Funds for the antitrust forces of the Department of Justice and for 
the Federal Trade Commission have undoubtedly been limited but the 
suggestion of the Temporary National Economic Committee that the 
Congress be asked for legislation that would greatly reduce the amount 
and cost of litigation, might well have been adopted. 

If the Federal Trade Commission funds were too limited, the Com- 
mission might have repeatedly employed a seldom-used power, that 
of making special reports and recommendations to the Congress under 
section 6 (f) of its enabling act, to lay the entire status of antitrust 
enforcement against the delivered price system industries before the 
Congress and to ask for funds enough to improve its enforcement of 
the policy and laws which the Commission was brought into existence 
to execute. 

But such a course was not followed. The atmosphere exuded by the 
Commission was in general that of at least reasonable success in anti- 
trust enforcement. The Nation in effect is deciding, almost by mere 
inadvertence, to tolerate price discrimination and the destruction of 
price competition in one industry after another, even after the Su- 
preme Court has declared that the price-fixing system in the cement 
industry violated two Federal statutes. 

The Department of Justice has concurrent jurisdiction to act against 
these price-fixing combinations but seemingly has stepped aside for 
the Commission to continue to occupy this particular field. There was 
plenty of scope for both however in this field; and probably not 
enough funds even if both acted. 

Our economy cannot long continue with its light industry competi- 
tive in the main and its heavy industry fixing prices. We cannot much 
longer with a straight face proceed against individual instances of 
restraint of price competition and of unlawful price discrimination, 
and yet show the green light of complacence to brazen, industrywide, 
systematic violations. Our entire antitrust front would disintegrate. 

Much is at stake. I am one of the many who believe that, if prices 
in this country do not result from the interplay of supply and demand 
but from a concert of the sellers, the burden of boosted prices will 
eventually force the Government to intervene and assume a responsi- 
bility, wholly inconsistent with its free, representative character and 
impossible of democratic performance, that of imposing prices. Such 
a step would be consistent only with an authoritarian form of govern- 
ment and could be expected to lead only in that direction. 

The CuarrmaN. Mr. Burr, how long were you with the Commission ? 

Mr. Burr. From 1920 to 1945. 
The CHatrman,. About 25 years? 
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Mr. Burr. Twenty-five years, yes, I was with the Interior Depart- 
ment before that. 


The CuarrMan. You specialized in this Pittsburgh Plus ease, did 
you 

Mr. Burr. I was a member of the Steel Committee formed by the 
Commission, and then later on it turned into a Basing-Point Com- 
mittee, and I served on that so long as I remained, though that 
committee was practically inactive the last few years I was there 
prior to 1945. 

The CuatrmMan. Would you like to ask any questions? 

Mr. Hutt. I would like to ask 1 or 2 questions. 

The things which you are discussing are very interesting to me. 
Living in Colorado a long way from manufacturing regions, we realize 
what freight means. But besides distance there are other things that 
enter into these prices. Let me ask youthis. What are you going to do 
with your labor increase? I am very much interested in what you 
say—it seems as though every time labor gets an increase, the price 
of steel increases. Then if steel goes up a few percent they then in- 
crease the price of labor per hour, you have got a vicious cycle there— 
now, What are you going to do about working out a system that would 
stop this vicious spiral of ever-increasing prices? Now, it isn’t all the 
profit, because we come along and tax the profit away from them any- 
way. You see, you have left out an important thing, that the Govern- 
ment has more ways to collect money from a corporation today than 
you ever dreamed of when you started in with this Bureau. 

Mr. Burr. I think there is a limit on how far—I am interrupting 
you, [ am afraid. 

Mr. Hinz. No, you are not. How are you going to stop it? It 
isn’t just the corporations, the labor is the same way. If I told you 
how much our farm costs have increased because the labor has in- 
creased you would say, “What are you going to do about it, and how 
are you going to stop it?” That is the question I am asking you. 
How are we going to stop this spiral? 

Mr. Burr. If I could give you an effective answer on that I would 
be the leading statesman in the world, and I am far from it. But 
I would like to say this, that I think it is a mistake to let all of organ- 
ized labor in the country get into one hat. I think it is a mistake to 
stand by and sort of aid and abet the destruction of at least two com- 
peting labor organizations and say there is no competition between 
them. 

Mr. Hitz. There won’t be when they all get together; will there? 

Mr. Burr. Particularly when they admit that they are increasingly 
going into politics. 

Mr. Hitz. Look at the buildings they are building in Washington, 
who do you suppose built those buildings down here? I am amazed. 

Mr. Burr. I think you have got to consider these problems as more 
or less separate compartments, but more or less part of the same sys- 
tem. I am asking you here to try and bring back price competition, 
which I think would help. 

Now, it won’t take care of that labor situation entirely. 

Mr. Hut. I was going to ask you this question—it is not a fair ques- 
tion, but it transmits an idea—I came to Washington, as the good 
chairman well knows, I was going to say on a freight train, I came to 
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Washington by rail. But another time I came by air, and you would 
fall out of your chair if I told you that they are almost identically 
thesame in price. Now, did these airline companies and the railroads 
get together and charge me the same fare for a round-trip ticket to 
Washington and back? What goes on here? I would like to know. 

Mr. Burr. I think transportation is something that is more or less of 
« natural monopoly. You ought not to have too many railroads going 
to the same locality, and competition doesn’t do you as much good if 
there are 2 or 3 telephone companies, to all of which you have to sub- 
scribe, so a monopoly on sibanlonues is right on the cards. 

Now, you have got to draw a distinct line of demarcation between 
the industries where monopoly is in the public interest and where 
monopoly is against the public interest. These public utilities have 
got to be regulated in price. We all admit that, I think. 

Mr: Hitx. When you get all the steel companies operating as a unit, 
how about that? We know how the telephone company operates. 

Mr. Burr. Yes, but they have to ask the Federal Government when 
they want to put up the price. 

Mr. Hitt. But you would have the same thing if all the steel com- 
panies were working together—which you say they are in your state- 
ment, and I don’t doubt it—you get the same thing as you get in any 
kind of monopoly, it is not any kind of free enterprise at all, we just 
all work together. 

Mr. Burr. Well, I don’t think our representative institutions are 
going to stand up against the impact of that. 

Mr. Hu. How are you going to injure anybody if the steel com- 
panies make a lot of money and we come along as the Federal Gov- 
ee and take it away from them in taxes? Who is going to be 
1urt ¢ 

Mr. Burr. It is going to hurt the entire body of consumers. 

Mr. Hii. Why is it going to do that? 

Mr. Burr. Because they make it an atmosphere of constantly in- 
creasing prices, 

Mr. Hitt. We constantly take the money away from them in taxes. 

Mr. Burr. You can’t keep that up forever. 

Mr. Huw. Just what will happen ¢ 

Mr. Burr. You have got to bear down on private industry monop- 
olies. 

Mr. Huw. You are missing the point I am making. 

Suppose you bear down on them—let’s cast our mind in the future— 
suppose we would bear down on—let’s take the iron and steel com- 
paniies—let’s suppose we do what you say—TI am not saying you are 
not correct—just using it as an illustration, suppose we bear down 
on them, and we break every one of them by be: = them bid below 
cost. 

Now, what would happen to our whole industry if you would do 
it like that? Let’s just say we make competition so tough—which you 
say we should do—we would destroy every corporation in this coun- 
try—I am talking about making it that tough. 

Now, then, you have destroyed the country just as much that way 
as you destroy it by letting them go rampant. What we have got 
to do is hit down the middle; haven’t we? You are willing for the 
steel companies to make a little money, and the automobile people, 
too? 
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Mr. Burr. I think they would. 

Mr. Hirt. When they make money now, we take it away from 
them. 

Mr. Burr. I don’t believe in this business of letting them make 
money by combination in price, and then taking it away from them 
by taxation ; I don’t believe that is sound. 

Mr. Hux. I don’t, either. 

Mr. Burr. I think that is going to lead you to a position where the 
thing will crack open. I think you have got to reintroduce price eom- 
petition into these industries all along the line except where monopoly 
is in the public interest, like a telephone company or a railroad com- 
pany—perhaps an airplane company, I am not sure about them. 

Mr. Hiti. Where are you going to—— 

Mr. Burr. That will tend to stop this inflationary trend that is 
terrific. 

Mr. Hii. Where are you going to really stop? By Government reg- 
ulation—you mentioned only NRA, the Blue Eagle. It was just as 
bad a monopoly as you could possibly have. 

Mr. Burr. What was? 

Mr. Hitt. The old NRA, the old Blue Eagle. You remember. 

Mr. Burr. Well, they weren’t in business. 

Mr. Hix. The people under the codes were in business. 

Mr. Burr. Well, the people who got codes approved by the Presi- 
dent, they were in business, but the NRA wasn’t. 

Mr. Hi. Well, the Supreme Court, they knocked them all out—— 

Mr. Burr. Oh, they knocked out the law. 

Mr. Huw. That is right. 

Mr. Burr (continuing). As being unconstitutional, unanimously, 
the sick-chicken case. 

Mr. Hit. I think we all agree on the general thesis of what you 
said. But the question I am asking you is: How are you going to 
work it out when your labor organizations and your industrial leaders 
all agree, and we, the poor public, get stuck; what are you going to do 
about that? 

Mr. Burr. Well, I think industry and labor—I think capital and 
labor are in cahoots on these advances. I think the fight that the 
employers make in these conferences with labor is more or less false 
motion, it doesn’t look bona fide to me sometimes. They go through 
the motions, but they know they will boost the prices more than 
enough to take care of the advance in wages. So we are squeezed 
beneath the upper and the nether millstones, . 

Mr. Huu. “We,” meaning the consumer, we aren’t doing a thing 
for the consumer in all these bills and laws the Congress finally gives 
us. The consumer is not only the forgotten man, he is the destroyed 
soul. 

Mr. Burr. Yes. 

Well, now, I think the answer to your question, as I understand it, 
ought to be this: 

The problem is very much bigger than the problem that I am sug- 
gesting an answer to, very much bigger. You have got labor and you 
have got the public utilities, you have got a great many things. But 
the answer, it seems to me—we have got to start somewhere or we 
will never get anywhere—— 
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Mr. Hux. That is right. 

Mr. Burr (continuing). And the longer it goes, the stronger—it 
is stronger than it was in the TNEC days. The longer it goes with- 
out an effective fight being made by our enforcement agencies, the 
worse it gets, and the more harm it will do to inject price competition 
into the situation. 

Some will say it is too late already. I am not willing to say that. 
But I started at the time of Theodore Roosevelt thinking about these 
things, and I was afraid it was too late then. 

Mr. Hux. And it is still going on. 

Mr. Burr. And it is still rolling on. 

Mr. Hitz. Well, it is nice to visit with you. 

Mr. Burr. I wish I could give you a real answer. 

The CHatrman. Mr. MacIntyre? 

Mr. Burr. May I say one word about the trade practice conferences ? 

The CuHarrmMan. Beg your pardon? 

Mr. Burr. May I say a word about trade practice conferences over 
at the FTC? 

The Cuairman. Yes; we would be glad to have it. 

Mr. Burr. I think the trade practice conference, gentlemen, is 
of a great deal of value in this respect: You get your industry people 
together and you have a chat with them and you tell them why the 
Federal Trade Commission has laid down certain rules. 

You tell them why it was that the Commission won cases in the 
courts as to some practice that they have been engaged in, why it is 
that that is unfair. And you go over the whole situation with them 
for a day or 2 days or 3 days and, by golly, you come out at the end 
with a whole lot more education. 

The men who have been getting off the reservation and have been 
doing a lot of these things contrary to the law and contrary to good 
morals and contrary to the ethics of the rules in their industry, ap- 
proved by the Commission, and so forth, you get more people to 
understand that the bulk of their own industry is against them on it, 
and they say, well, I guess we had better reform on this. 

Now I think the public education, the education that you give the 
people in these various industries, is terrific, and that the thing ought 
to be given a fair scope, a fair amount of funds to carry through, 
because I think it is important. 

The Cuarrman. Mr. Maclnivte wants to ask you some questions. 

Mr. MacIntyre. Mr. Burr, you were telling Mr. Hill about how 
many years you had been with the Federal Trade Commission. You 
also served as an attorney with the Interior Department for a number 
of years prior to that? 

Mr. Burr. From 1906 to 1920. 

Mr. MacIntyre. Prosecuting land cases out in Mr. Hill’s territory, 
Colorado, and the Far West, weren’t you ? 

Mr. Burr. Well, I was in charge of reorganizing the projects as 
irrigation districts. And in that connection, I went over to the Colo- 
rado projects, Montrose and Uncompahgre, and the rest of them. 

Mr. MacIntyre. After you came with the Commission and had 
engaged in the trial of these price-fixing cases, you were also loaned 
by the Federal Trade Commission to the Honorable Clarence Darrow, 
when he was Chairman of the Review Board in the NRA period, 
weren’t you? 
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Mr. Burr. Yes, sir; for about 3 weeks. 

Mr. MacIntyre. And you helped in that regard, helped him and 
the counsel of that Board draft the report that was made by that 
Board on its findings, did you? 

Mr. Burr. Findings on steel? 

Mr. MacIntyre. Yes, on the steel industry. 

Mr. Burr. On steel only. 

Mr. MacIntyre. Now, Mr. Burr, I am sending to the witness stand 
a document consisting of about 12 pages, and I will ask you whether 
you can identify those 12 pages—— 

Mr. Burr. I am not getting you. 

Mr. MacIntyre. Whether you can identify that document as con- 
taining 12 pages that were taken from the report made by the Darrow 
Board on the effect of the basing-point system in the steel industry. 
It has just been laid on the table beside you. Will you identify that 
document containing those 12 pages? 

Mr. Burr. Yes, sir, I can. That was part of the report that the 
Darrow Board made, I think. 

Mr. MacIntyre. That consists of 12 pages from that report, deal- 
ing with the effects of the basing-point system in the steel industry ? 

Mr. Burr. Yes, sir. 

Mr. MacIntyre. I would like to have that marked for identifica- 
tion as Burr exhibit—how many inserts have you had marked, 3 or 4? 

Mr. Burr. Three. 

Mr. MacInryre. I would like to ask that this be marked for identifi- 
eation as “Burr Exhibit 4.” 

The Cuarrman. Without objection, it may be done. 

(The document referred to was marked “Burr Exhibit No. 4,” and 
is as follows:) 

Burr Exnutit No. 4 


NATIONAL RECOVERY REVIEW BOARD 
First Report TO THE PRESIDENT OF THE UNITED STATES 
THE EFFECTS OF THE MULTIPLE BASING-POINT SYSTEM 


The multiple basing-point system obviously has three consequential aspects. 
It affects first, producers; second, fabricators, and third, the public. Each 
aspect will be considered. 


Effect on the producing mills 


The system is one under which steel producers do not compete in price. They 
allow entry into territory which would normally comprise their home markets 
on the part of other producers shipping from great distances. The latter pro- 
ducers reciprocate. The system precludes any reduction in price on the part 
of nearby producers in favor of local customers so as to shut out distant pro- 
ducers. To make a local or other price reduction under the code is constituted 
a crime. 

It should be noted that this system is not prejudiced to the interests of all 
small steel producers as such. It is doubtless prejudicial to some small steel 
producers and helpful to others. It is prejudicial to steel producers, whether 
large or small, who have efficient management, naturally advantageous location 
and good marketing facilities and who wish to develop volume. These producers 
would be able to increase their trade and hold customer, particiularly in their 
nearby, high-net-return territory, as contrasted with less efficient, higher cost, 
producers who, in ordinary times, are enabled by the system to sell profitably 
over wide areas. 

The system tends to protect inefficiency as contrasted with efficiency in pro- 
duction and distribution. 
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Even the smaller steel mills are large enterprises although they are small 
comparatively. And it is clear that the basing-point system has a direct tend- 
ency to handicap the growth of smaller enterprises and to preclude the in- 
auguration of new enterprises. Such concerns do not have a wide prestige for 
meeting the competition of larger better known concerns at a distance. They 
need to be able to make some price concession. The basing-point system, as 
already pointed out, forbids and penalizes such price concessions. Hence a 
small or new enterprise is seriously handicapped by the code in its local terri- 
tory. No matter how economically it may be able to produce, it is debarred 
from making any price reduction. It must share the home market with large 
and long established concerns shipping from long distances. 

We believe that it is clear that the basing-point system tends seriously to 
handicap new and comparatively small concerns in obtaining a foothold in the 
industry. And this is true although they may be able to install more modern 
equipment, may be located more in harmony with existing markets and pro- 
ductive trends and may be less infected with the nepotism which is a frequent 
handicap to older concerns and particularly to those which have enjoyed price- 
fixing systems over long periods. 

A striking illustration of serious discriminatory effect entirely possible 
through the arbitrary power given by the code to interfere with economic chan- 
nels of industry, is to be found in the Mahoning Valley steel sheet situation. 

The testimony, on cross-examination, by the executive secretary of the in- 
stitute that he “had never heard of Youngstown being used as a basing point 
for sheets” (Tr. p. 284) must be disregarded in view of a letter, the authen- 
ticity of which has not been called into question, addressed to the commercial 
committee of the institute on November 29, 1933, and signed by the five heavy 
sheet producers in the Mahoning Valley. A copy of this letter is appended to 
the report of the Federal Trade Commission. It would seem to be clear that, 
whether openly or covertly, the Youngstown district, the largest sheet pro- 
ducing section in the country, was a basing point for sheets before the adoption 
of the code. Now, however, Youngstown, is not a basing point for sheets but 
is within the Pittsburgh basing-point district. Accordingly, sheets purchased 
from the Mahoning Valley for sale to points in all directions, and notably toward 
the West, must be sold at prices which include the freight from Pittsburgh to 
such points. This obviously must result in the producers of the Youngstown 
district being handicapped in competition in territories within both the Chicago 
and Pittsburgh basing-point districts. We see no escape from a statement, made 
in the letter above referred to, as follows: 

“To arbitrarily increase the price to these consumers (i. e., those in the 
Mahoning Valley) from $1.50 to $2.50 per ton without a similar increase in the 
price to their competitors, will throttle the development of the valley and cause 
established industry to retire from business or to move to other districts.” 

It is also important to note that the producers of pig iron are placed for the 
first time upon the multiple basing-point system by the code. The production 
of pig iron has hitherto been conducted on the part of concerns of much smaller 
average capacity than the average of the steel rolling mills. They had, up to 
the adoption of the code, an f. o. b. furnace pricing system. 

It is not accurate to say, as counsel for the code authority declared in the 
hearings herein, that the making of a basing point at almost every place of 
production of pig iron throughout the United States is equivalent to the former 
f. o. b. furnace pricing system. The reason is twofold: 

The multiple basing-point system for pig iron contemplates a cross-hauling 
of this product just as we have shown that steel products are cross-hauled. 
It, therefore, means a higher price level for pig iron than heretofore. 

But even more important than this is the fact that the multiple basing-point 
system for pig iron means that every producer will be debarred from competing 
in price with any other producer in the territory tributary to the latter’s fur- 
naces. Under the code, if a pig-iron pfoducer competes with other producers 
in their respective territories, he must charge the other producers’ respective 
base prices plus the freight from the other producer’s furnaces to destination 
of the purchasers. 

We believe, therefore, that the entrance of this system into the pig-iro» trade 
is not only a novelty but is detrimental to the public and to the success of the 
NIRA program under doctrines outlined below. 
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The effect of the system on the fabricators 


The effect of the basing-point system upon fabricators using steel products 
as their raw material is obvious. 

There is, of course, the discrimination by the producers in favor of some and 
against others in the net return the mill receives. To return to the illustration 
of the Atlanta buyer of plates, the record shows that he can buy plates from 
Pittsburgh, Birmingham, eastern Pennsylvania, or Chicago “at the same price.” 
But how greatly the plate producers at these distant sources of supply thereby 
discriminate against purchasers of plates in their home territories is astonish- 
ing. By way of reciprocity perhaps the Birmingham plate mill gets a higher net 
return than when it sells in far northern sections, and is chargeable with obtain- 
ing “velvet” from its Atlanta or other nearby customers. It is a criminal offense 
for a mill to accept as low a net return from a home industry as from a far 
distant industry. 

But this is not all. Certain fabricators are not able to buy at prices as low as 
their competitors. This would be sound economics if it resulted from natural 
conditions of location, low-cost methods of transportation, available nearness. to 
sources of supply, or other natural causes. But let us see whether the advan- 
tages of one fabricator as contrasted with another under the code are of such a 
character. 

Under the basing-point system such fabricators as are located at basing points 
have a remarkable advantage over fabricators located at a distance from basing 
point. 

The fabricator may have taken the precaution to locate his plant where the 
steel products which he needs are produced and where he would not normally 
have to pay freight. If, however, that point is not made a basing point for the 
material which he requires the fabricator is handicapped, providing he has 
competitors who are located at basing points. 

For example, the record taken before this Board shows that there is a fabri- 
eator located at Duluth, Minn., who requires for his manufacture merchant bars 
and billets which are made by the Minnesota Steel Co., a subsidiary of the United 
States Steel Corp., at Duluth. Duluth is a basing point for wire or wire products, 
but not for merchant bars or billets. Before the code was adopted this fabricator 
was given, by the Duluth mill, a price concession of $5—below the Chicago price 
plus the freight of $6.60 from Chicago to Duluth. 

Since the code went into effect, however, this fabricator has been cut off from 
the concession and is being required to. pay the full Chicago base price for mer- 
chant bars and billets plus the freight rate from Chicago to Duluth. The Illinois 
Steel Co., which sells the output of the Minnesota Steel Co., has stated to this 
fabricator that under the code it cannot make the concession. The witness testi- 
fied that he will be forced to close his plant, employing 300 men, unless such a 
concession be granted (transcript, p. 11). 

The counsel for the code authority at the hearing (transcript, p. 29) declared 
that the United States Steel Corp. could make the necessary concession at its 
option and reduce its price to this fabricator. Several points, however, should 
be noted: If the company were to reduce the price of merchant bars and billets at 
Chicago, this would mean a concession not only to the Duluth fabricator but to 
all other customers within the territory tributary to Chieago as a basing point. 
Among these customers is a competitor of the Duluth fabricator located at Chi- 
cago. Suppose, therefore, the concession of $5 was made from: the Duluth. cus- 
tomers’ price, his Chicago customer would. obtain. the same concession and. the 
Duluth fabricator would still be penalized $6.60 imaginary freight charges from 


Chicago to Duluth, although no part of that sum would actually be expended for 


transportation either by the Duluth fabricator or any steel producer. He. would 
continue to obtain his supplies from Duluth subject only to a switching charge or 
the cost of delivering across town in his own or hired trucks, 

If the Minnesota Steel Co., through the Illinois Steel Co., allows the price 
concession necessary to afford this man the reasonably fair opportunity. to com- 
pete of which the code has deprived him, those who make the concession are 
clearly guilty of an unfair practice as defined by the code and therefore are 
declared guilty of a criminal offense under the NIRA. The witness testified that 
the policy of the producing companies in, question was to build up Duluth as.a 
producing center. He also said that they, had cooperated with him in the matter 
of concessions and recently had expressed themselves as desiring still to co- 


operate by making the necessary concession, but that they were precluded by the 
code and outvoted with respect thereto. 
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The likelihood that the discrimination against Mahoning Valley fabricators 
will prove so great that their retirement from business or their removal is 
threatened, has already been noted. They can no longer compete, on the terms 
of equal steel costs, halfway to Chicago into several industrial districts which 
include automobile manufacturing centers in Michigan and Indiana. 

The discrimination between fabricators resulting from the system is artificial 
and arbitrary. We believe it to be uneconomic and, under the doctrines below 
set out, prejudicial to recovery. 

Moreover, its tendency is to bear heavily upon smaller and newer fabricators 
in the same way that smaller and new mills are handicapped. 


The effect of the system on the consuming public 


The effect of the multiple basing point system, however, upon the consuming 
public is still more important. The public is deprived of the benefits of price 
competition in the steel industry, is charged the excessive base prices inherent 
in the practice, together with imaginary freight charges or the cost of the cross- 
hauling of materials which is inseparable from a nationwide market for steel 
products. This system would not be devised, enforced, and defended by the steel 
mills unless it resulted in bringing in at least as much revenue, in their belief, 
as would be brought in by other price systems. 

But these charges are not all that the consumer loses under the system. The 
high base price and real or imaginary freight charges are of course paid in the 
first instance by the fabricator. 

The fabricator thereupon includes them in his own costs and covers them into 
his price with a percentage of profit added. Likewise the jobbers of fabricated 
merchandise having paid the pyramided steel costs, add their own percentage 
of margin to their purchasing price and sell the merchandise to the retailer who 
possibly adds 33 to 50 percent to his purchase price for selling purposes. 

Hence the consumer pays excessive base prices and actual crosshauling or 
imaginary freight charges, as the case may be, with successive additions through- 
out the distributive system. 

Furthermore, there is the arbitrary and unfair effect of discrimination under 
the code against the public of one section and in favor of the public with another. 
The code does not leave to each its own natural advantages and the benefits of 
the initiative of its inhabitants but presumes to play favorites between localities 
and sections. The result is that each locality does not so stand on its merits as 
most to insure to the benefit of the Nation as a whole. 

This is illustrated in the cases as to Duluth and Youngstown used in an earlier 
portion of this report. 

Furthermore, it is evident that the consuming public suffers a serious loss 
through the discrimination under the code against delivery by water and high- 
way. This is mentioned in passing. It is amply covered in the report of the 
Federal Trade Commission (ch. I, secs. 12, 13). This again evidently operates 
unfairly and against the public interest upon some localities. 


Certain broader aspects of the adverse effect of the pricing system are reserved 
for our final topic. 


THE CODE CLOSES ALL DISCERNIBLE AVENUES FOR THE ENTRANCE OF PRICE 
COMPETITION 


It requires no extraneous evidence to show that the code purports to prevent 
the entrance into the industry of various types of price competition. Other 
types of competition are prohibited which are not precisely methods of seeking 
business by concessions in price but rather by making concessions which are 
reducible to terms of price concession. 

Among these prohibited methods are the following: 

(a) All extra charges are standardized with the amounts in dollars and 
cents specified for each. Concessions are prohibited. These are apparently 
important price elements as to the steel products to which they are attached. 

(b) All deduction in the way of trade discounts are similarly standard- 
ized as to maximum amounts. Among deductions of this kind are commis- 
sions to jobbers and cash discounts. The terms of credit are similarly dealt 
with. 

(¢) Members are required to obtain agreements from their jobber cus- 
tomers that the latter will not without approval of the code authority, resell 
at less than the price at which the code member might sell to such a third 
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party. This is in the nature of resale price maintenance by agreement which 
has been held to be lawful by the Supreme Court.* 

(d) To supply material of quality superior to that specified by the pur- 
chaser is forbidden (schedule H, item D). The cancellation of any con- 
tract in whole or in part except for a fair consideration (schedule H, item EB). 
The rendering of any service to a customer unless a fair compensation shall 
be paid (schedule H, item EB). 

(e) The selling of any steel product on consignment. 

The aim obviously is entirely to prevent price competition throughout this 
industry. In fact, counsel for the code authority declared at the hearing as 
follows: 

“The base price could always be out. The other elements that might go into 
the making up of the price were fixed” (transcript, p. 235). 

We have already shown that price competition through the filing of diverse 
base prices is illusory and that lip service only is given by the code to competi- 
tion in base prices. 

Counsel for the code authority admitted the uniformity of the trade discount 
on the part of the producers, but argued for the soundness of such uniformity 
(transeript, p. 226-227). 


The Cuatrman. Thank you very much, Mr. Burr. 

Mr. Burr. I am happy to have met with you gentlemen. 

The CuarrmMan. We will put in the record certain correspondence 
relating to the Honorable Paul C. Jones, of Missouri, and one of his 
constituents, that may be material, as determined by the report of the 
committee. And I want to read one paragraph in here about the price 
of hardware. 

Mr. Hix. Let me say this, Mr. Chairman, before you read the letter : 
Mr. Jones is a very valuable member of our Committee on Agriculture. 

The Cuarrman (reading) : 

I only used one item to show how the cost of merchandise has gone up in the 
last 12 months, in all other hardware items has advanced about the same way, 
there is no earthly reason our merchandise should advance in price like it has 
the last year, can you explain any reason why when the price of steel advanced 


35 cents per hundredweight and the price of log chain advanced $12 per 
hundredweight. 


Mr. MacIntyre, you put in such parts as you think may be material. 

Mr. MacInryre. All right. ; 

In that connection, Mr. Chairman and members of the committee, 
1 would like to point out that the log chain, which is referred to in 
that paragraph, is one of the products that was the subject of the 
Trade Commission docket 4878, in the matter of the Chain Trotstie. 


And, the attorney and his law firm fighting against the Trade Com- 
mission in that case for the respondents includes George P. Lamb, 
who testified Friday, November 4, before this committee, at page 474, 
as the man who prepared this blueprint for logging against the anti- 
trust law. This log chain is involved in the case he still has pending. 

(The letter to Representative Paul C. Jones from a constituent, and 
the correspondence relating thereto, are as follows :) 


CONGRESS OF THE UNITED STATES, 
House oF REPRESENTATIVES, 
Washington, D. C., October 21, 1955. 
Hon. WricHT PATMAN, 
Chairman, Select Committee on Small Business, 
United States House of Representatives, Washington, D. C. 

My Dear CoLLeAGueE: I am taking the liberty of referring to your committee a 
letter which I received from Mr. J. W. Braden, Sr., manager of Delta Hardware 
Co., Inc., East Prairie, Mo., and respectfully request that this letter be included 
as a part of the evidence to show what is happening to the small retailer. 


1 Federal Trade Commission v. Beech-Nut Packing Company, 257 U. S. 441. 
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If you have any suggestions to offer which will assist me in replying to Mr. 
Braden’s letter (copy of which I have retained in my file) I shall be pleased to 
hear from you and to have any comment you care to inake. 

Sincerely yours, 
Pact C. JONES, M. C. 


De_ta HarpwareE Co., INC., 
East Prairie, Mo., October 8, 1955, 
Hon, Paut C, JONES, 
United States Representative, 
Washington, D. C. 

DeaR Pav: I am attaching hereto a copy of a letter addressed to Hibbard, 
Spencer Bartlett & Co., Evanston, lll., our jobber, under date of October 8, 1955, 
with reference to increase in the cost of merchandise. 

This letter may be of little interest to you. To me and the public of this 
Nation it is a tragedy, in Jess James days the James brothers used guns to rob 
people; today, under this administration they are allowing labor and manufac- 
turers to rob the public without the use of guns. 

I only used one item to show how the cost of merchandise has gone up in the 
last 12 months; all other hardware items have advanced about the same way. 
There is no earthly reason our merchandise should advance in price like it has 
the last year. Can you explain any reason why, when the price of steel advanced 
35 cents per hundredweight the price of log chain advanced $12 per hundred- 
weight? 

It is high time that the chairman of the proper committee investigate the cause 
of these advances in the cost of merchandise, somewhere down the line there is 
too much profit. The retail hardware dealer sure is not making any profit on 
his investment. According to the figures published by the National Retail Hard- 
ware Association for 1954, the United States average was $3.30 net profit on 
each $100 sale before taxes. I think you will agree that is small. The cost of 
doing business is going up every year, and the profits are going down; the reason 
why profits are going down is that the cost of merchandise is so high that a 
dealer cannot sell it at a profit, the people in this section of the country cannot 
pay the price. 

What did our President say in 1952? They were going to hold the price line, 
they were going to stop inflation. I wonder what they call inflation. This 
administration has not inflated the poor man’s pocketbook any. 

Yours very truly, 
J. W. Braven, Sr. 


OCTOBER 8, 1955. 
HIBBARD, SPENCER, BARTLETT & Co., 


Evanston, Ii. 


GENTLEMEN: Enclosed our check No. 6711, in the amount of $1,735.11 in pay- 
ment of invoices listed thereon, also our check No. 547, in the amount of $174.18 
in payment of your invoice No. F-59882, dated September 30, covering a shipment 
of B. B. B. log chain. 

I am listing below the price of the chain covered by the above invoice; also 
the price of the same chain as covered by your invoice No. F-17036, dated Sep- 
tember 21, 1954. 


Invoice No. F-59882, September 30, 1955: Hundredweight 
100 pounds B. B. B. log chain, *4¢-inch . 00 
300 pounds, B. B. B. log chain, 44-inch 32.10 
200 pounds B. B. B. log chain, 4¢-inch 3 33. 70 
Invoice No. F-17036, September 21, 1954: 
100 pounds B. B. B. log chain, *4¢-inch 22. 25 
200 pounds B. B. B. log chain, 44-inch 21. 50 
200 pounds B. B. B. log chain, 4g-inch 21. 35 
According to what I read in the newspapers, the price of steel has advanced 
$7 per ton, or 35 cents per hundred, and the price of log chain has advanced 
upproximately $12 per hundred pounds. We will have to pay this invoice as we 
bought this chain not knowing that the price had advanced this much. We will 
discontinue handling log chain in the future. 
Yours very truly, 
DELTA HARDWARE Co. INC., 
J. W. BRaApEN, Sr., Manager. 
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NOVEMBER 14, 1955. 
Hon. Pavut C. Jones, 
Kennett, Mo. 


Dear COLLEAGUE: I want to acknowledge and thank you for your letter of Oc- 
tober 21, with which you transmitted a copy of a letter to you from Mr. J. W. 
Braden, Sr., of East Prairie, Mo. 

I am pleased to advise you that the Select Committee on Small Business, House 
of Representatives, is currently holding hearings regarding price discrimination, 
the Robinson-Patman Act, and related matters. Therefore, as you suggested, 
in your letter to me, the letter from Mr. Braden to you may now be included as 
a part of the evidence in the record of our hearings for the purpose of showing 
what is happening to the small retailer. 

You are assured that the information you have submitted will not only be 
offered for our record but I shall ask that it be considered carefully by the mem- 
bers of the committee. 

Last week during the course of our hearings we received testimony from 
a number of small bakers, including one from Boonville, Mo., who are caught in 
a squeeze because of the tactics of the leaders in that industry. 

For your information, I am enclosing copies of announcements we have made 
about our current hearings. 

With kindest personal regards, I am 

Sincerely yours, 
WricHt PATMAN. 


The CHarrman. Don’t you have another statement there? The 
statement of Mr. Ballinger ? 

Mr. MacInrryre. Yes, sir. He was to be a witness for today, and 
I would like for you to take a look at the letter he has written as to 
the reason why he can’t appear. 

The Cuairman. I think Mr. Ballinger’s name was referred to by a 
witness this morning. He seems to have been a very important person 
around Washington. He says here: 


DEAR Mr. PATMAN: I appreciate the invitation contained in your letter of the 
19th ultimo to appear before the Select Committee on Small Business of the House 
of Representatives during its hearings on certain antitrust problems. I am 
recovering from a broken leg and crushed shoulder sustained in a fall which 
precludes my appearing in person. 

I transmit herewith, however, a statement on a matter I believe to be of interest 
to industry and the bar which I would like to have Mr. Everette MacIntyre read 
to the committee during the hearings and included in the record. 

While amendments to existing antitrust statutes are desirable, most of them 
have been made necessary by a failure of Government agencies to administer the 
statutes as Congress intended thereby depriving small business and the public 
of the benefits Congress intended to confer upon them. 

Sincerely, 
WEsSTER BALLINGER. 


Now, obviously we would gain no advantage in reading it, and so, 
without objection, we will insert it in the record at this point. I 
understand it is a well-prepared document. 

(The statement submitted by Webster Ballinger and related ma- 
terial, are as follows :) 


WASHINGTON, D. C., Nowember 12, 1955. 
Hon. Wricgut PATMAN, 
House of Representatives, 
Washington, D. C. 

Dear Mr. PaTMAN: I appreciate the invitation contained in your letter 
of the 19th ultimo to appear before the Select Committee on Small Business 
of the House of Representatives during its hearings on certain antitrust prob- 
lems. I am recovering from a broken leg and crushed shoulder sustained in a 
fall which precludes my appearing in person. 
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I transmit herewith, however, a statement on a matter I believe to be of interest 
to industry and the bar which I would like to have Mr. Everette MacIntyre 
read to the committee during the hearings and included in the record. 

While amendments to existing antitrust statutes are desirable, most of them 
have been made necessary by a failure of Government agencies to administer 
the statutes as Congress intended, thereby depriving small business and the 
public of the benefits Congress intended to confer upon them. 

Sincerely, 


WEBSTER BALLINGER. 


STATEMENT BY WEBSTER BALLINGER, EsQ., MEMBER OF THE BAR OF THE STATE OF 
MARYLAND, District. or COLUMBIA, AND THE SUPREME CouRT OF THE UNITED 
STaTEs, ON ANTITRUST LAW PROBLEMS 


My appearance is primarily for the purpose of directing your attention to a 
matter pertaining to the administration of the antitrust laws which I believe 
to be of interest to both the bar and to industry. 

The Federal district courts and the Federal Trade Commission have original 
concurrent jurisdiction under certain antitrust Federal statutes, notably sec- 
tions 2, 3, 7, and 8 of the Clayton Act (38 Stat. L. 731; 15 U. S. C. A. 13, 15, 18). 
In the administration of that act, particularly section 3, there has recently 
arisen an irreconcilable conflict in the rulings of the Federal courts and the 
Federal Trade Commission with reference to the standard of proof, requisite 
to establish a violation of the statute, notwithstanding the Supreme Court in 
Standard Oil of California v, United States (337 U. S. 293, p. 310, footnote 13), 
said : 

“The dual system of enforcement provided for by the Clayton Act must have 
contemplated standards of proof ecapabie of administration by the courts as 
well as by the Federal Trade Commission and other designated agencies.” 

For the purpose of illustration, I will refer to section 3 of the Clayton Act. 
That section is as follows: 

“That it shall be unlawful for any person engaged in commerce, in the course 
of such commerce, to lease or make a sale or contract for sale of goods, wares, 
merchandise, machinery, supplies, or other commodities, whether patented or 
unpatented, for use, consumption or resale within the United States * * *, on 
the condition, agreement, or understanding that the lessee or purchaser thereof 
shall not use or deal in the goods * * * of a competitor or competitors of 
the * * * seller, where the effect of such lease, sale, or contract for sale or 
such condition, agreement, or understanding may be to substantially lessen 
competition or tend to create a monopoly in any line of commerce.” 


THE STANDARD OF PROOF ADHERED TO BY THE COURTS IN DETERMINING THE PROBABLE 
EFFECT OF EXCLUSIVE DEALING CONTRACTS ON COMPETITION 


Section 3 has repeatedly been construed by the Supreme Court of the United 
States, the last construction being in 1949 in Standard Oil of California y. 
United States (337 U. S. 293; reaffirmed in a per curiam decision, April 21, 
1952, in Richfield Oil Company v. U. S., 343 U. S. 922, and by denial of certiorari, 
May 23, 1955, in Dictograph Products, Inc. v. U. 8.), wherein after reviewing its 
previous decisions, the Court held that proof that a producer of merchandise (1) 
firmly established in an industry, (2) selling in interstate commerce, (3) on 
condition that the buyers would not deal in the products of a competitor or 
competitors, and (4) its sales in a trade area, or nationally, constitute a sub- 
stantial part of the total volume of sales of like products in the sales area, or 
nationally, establish a violation of the statute. In that case (id., p. 295) the 
sale of 6.7 percent of the total gasoline sold in the trade area was held substantial. 
The Court further held (id., pp. 296-299) that while requirement contracts might 
be of enonomie advantage to the buyer, as well as to the seller, and of indirect 
advantage to the consuming publie such an economic investigation “would be to 
stultify the force of Congress’ declaration that requirement contracts are to 
he prohibited wherever their effect may be to substantially lessen competition.” 
At (id, p. 314) the Court concludes: 

“We conclude, therefore, that the qualifying clause of section 3 is satisfied by 
proof that competition has been foreclosed in a substantial share of the line of 
commerce affected. It cannot be gainsaid that observance by a dealer of his 
requirements contract with Standard does effectively foreclose whatever oppor- 
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tunity there might be for competing suppliers to attract his patronage, and it is 
clear that the affected proportion of retail sales of petroleum products is sub- 
stantial * * * . Standard’s use of the contracts created just such a potential 
clog on competition as it was the purpose of section 3 to remove wherever, if 
it were to become actual, it would impede a substantial amount of competitive 
activity.” 


THE STANDARD OF PROOF INSISTED UPON BY THE FEDERAL TRADE COMMISSION IN 
DETERMINING THE PROBABLE EFFECT OF EXCLUSIVE DEALING CONTRACTS ON 
COMPETITION 


The Federal Trade Commission insists that the proof held sufficient by the 
courts is only a part of the factual matters to be inquired into by the Commission, 
which is a body of experts equipped with a staff of economic experts, and that 
it is required to inquire into and consider all economic factors in the light of 
the “rule of reason,” that the very complexity of the economy itself demands that 
its antitrust decisions should not be made in a “factual vacuum.” 

This is conclusively shown in the Commission’s orders contained in Docket 
No. 5882, Outboard, Marine & Manufacturing Co., and in the public speeches of 
its former Chairman, Mr. Howrey. 

In the Outboard, Marine & Manufacturing Co., case it was stipulated that the 
company ranked first in the industry, its aggregate sales of outboard motors and 
parts amounting to more than $20 million annually and equal to the aggregate 
dollar volume of all other outboard manufacturers; that the sales were made 
through 7,421 retail outlets, and the evidence conclusively established that 
respondent then, and for 8 years theretofore had exclusive dealing arrangements 
with all of its retail outlets. Upon this showing the hearing examiner, following 
the ruling of the Court in Standard Oil of California, supra, held that the con- 
tinued use of the exclusive dealing contracts may have the effect of substantially 
lessening competition in the outboard motor industry. 

From the initial decision of the examiner, respondent appealed to the Com- 
mission. A majority of the Commission (one member dissenting) by order 
dated February 18, 1954, set aside the initial decision and remanded the case to 
the examiner for the following reasons stated in the order: 

“* * * respondent contends that the hearing examiner committed error by 
the exclusion from the record of certain evidence offered to show the effect of 
respondent’s exclusive dealing policy on competition and by striking from the 
record and refusing to consider other such evidence. These rulings appear to 
have been based on the belief that, if a substantial volume of sales is made 
under an exclusive dealing agreement, such agreement is per se illegal and evi- 
dence of the actual effect of the practice on competition is immaterial. 

“The Commission is of the opinion that stich evidence is material in a pro- 
ceeding before the Federal Trade Commission under section 3 and should have 
been received and considered herein, and that respondent’s exception to the 
rulings excluding and striking such evidence was well taken. Therefore, the 
Commission is of the opinion that this record is not in proper form for it to 
reach a decision on the merits and that the matter should be remanded to the 
hearing examiner for further proceedings.” 

The following facts should not be overlooked : 

(1) In the Standard Oil of California case, supra, the percentage of gasoline 
sold under the proscribed contract was only 6.7 percent of the total sales of 
gasoline in the sales area, which was held substantial, whereas in the Outboard, 
Marine, and Manufacturing case the percentage of outboard motors sold under 
the proscribed contract was substantially 8 times greater, the percentage being 
50 percent of all outboard motors sold in the entire industry. 

(2) The examiner did not hold “the contract illegal per se.’ The only legal 
issue before the examiner was whether the continued use of the contract, with 
its restrictive provision, by the dominant company in the industry was calculated 
to have the proscribed effect or consequence. 

(83) The Administrative Procedure Act, section 7—E, directs the examiner to 
exclude all “irrelevant and immaterial evidence.” 

(4) The evidence the examiner excluded or struck (not physically, but ap- 
peared in the transcript for examination by any reviewing authority) in the 
Outboard, Marine, and Manufacturing case was “irrelevant and immaterial” 
under the rulings of the Supreme Court, and consisted of— 
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(a) Proffered testimony of competitors as to the injury they had received 
which was excluded under the ruling of the Supreme Court in FTC v. 
Morton Salt (334 U. 8., at p. 50) wherein the Court criticized the Commis- 
sion for including in the record testimony on a matter that was self-evident ; 

(b) Testimony stricken related to whether there had been an increase 
in the volume of business of respondent’s competitors; whether there had 
been an increase in the number of respondent’s competitors, and other 
similar economic evidence, all of which was stricken under the ruling of the 
district judge and affirmed by the Supreme Court in Standard Oil of Cali- 
fornia, supra (pp. 298-299, 310-314) “that the requirement of showing an 
actual or potential lessening of competition or a tendency to establish monop- 
oly was adequately met by proof that the contracts covered a substantial 
number of outlets and a substantial amount of products, whether considered 
comparatively or not. Given such quantitative substantiality, the substan- 
tial lessening of competition is an automatic result, for the very existence 
of such contracts denies dealers opportunity to deal in the products of com- 
peting suppliers and excludes suppliers from access to the outlets controlled 
by those dealers.” 

(5) In Standard Oil of California, supra, the district court, after admitting 
similar if not identical evidence, deemed it unnecessary to make any findings 
thereon, whereas the examiner in the Outboard, Marine and Manufacturing 
case struck the economic evidence (not physically, but leaving it in the tran- 
script) on the theory that if it formed no basis for findings it was incompetent 
and irrelevant and had no place in the evidence to be considered. 

Following the remand of the Outboard, Marine & Manufacturing Co.’s case 
on February 16, 1954, it was referred to another examiner, an exceptionally 
able lawyer, who, following the instructions of the Commission, received the 
economic evidence his predecessor excluded, reinstated all evidence his prede- 
cessor struck, also included a large volume of other economic evidence in the 
record and on July 13, 1955 (1 year and 5 months after the remand), filed his 
initial decision in which he reviewed all the economic evidence in the record, 
then attached no legal significance to the economic evidence and decided the 
case on the same basic facts upon which the first examiner based his decision : 

To prevent any controversy as to the facts I request that the initial decision 
of the first examiner, the Commission’s decision, the order remanding the case, 
and the initial decision of the second examiner be printed as an exhibit to my 
remarks and marked “Exhibits A-1, A-2, A-3, and A-4.” 

A like order of remand was entered by the Commission in Docket No. 5882, 
The Maico Company, Inc., wherein the facts found were substantially identical 
with the facts found in the Dictograph Products case hereinafter referred to, 
after the inclusion of economic evidence in the record and following the deci- 
sions of the Circuit Courts of Appeal: Second Circuit, December 15, 1954, in 
Dictograph Products, Inc., v. F. T. C. (217 F. 2d, 831); and Seventh Circuit, 
decided December 17, 1954, in Anchor Serum Company v. F. T. C. (217 F. 2d, 
S67), the company consented to an order substantially identical with the order 
accompanying the examiners initial decision evidently for the purpose of mak- 
ing triple damage suits more difficult to prove. 

In Docket No. 5565, Dictograph Products, Inc., a companion case, where the 
evidence disclosed the respondent was firmly established in the hearing aid 
industry, sold in interstate commerce on condition that the buyers would not 
deal in the products of a competitor, or competitors, and its sales nationally 
constituted a substantial proportion of the total volume of sales in the hearing 
aid industry, the examiner admitted economic evidence, and then, following 
the rulings of the district court in Standard Oil of California, supra, made 
no findings with reference to the economic evidence, but rested his initial 
decision solely upon the facts above stated, the Commission after more than 
a year’s consideration approved the initial decision. 

I request that the first examiner's decision, the Commission’s decision, the 
order of remand, and the second examiner’s decision, all referred to by me, 
may be printed as an eppendix to my remarks and marked B-1, B-2, B-3, and 
B-4. 

From the action of the Commission the Dictograph Products, Inc., appealed 
to the Cireuit Court of Appeals, Second Circuit, basing its appeal essentially on 
two grounds: (1) Failure of the Commission to give proper consideration to 
the legislative history of the Clayton Act and proper application of the rule 
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of reason; and (2) to give proper consideration to the economic evidence in 
the record. The court in answering the first ground (217 F. 2d, 821) said: 

“With respect to exclusive-dealing contracts, the evident impulsion toward 
including a specific proseriptive provision was the desire on the part of the Con- 
gress to overrule by legislation an earlier decision of the ae Court of Appeals 
in Whitewell v. Continental Tobacco Co., 125 F. 454 (C. ©. A. 8, 1903), upholding 
as not violative of the Sherman Act, what was tantamount to the refusal by a 
leading producer of chewing tobacco, to sell to a dealer because the dealer would 
not agree to deal exclusively in the sellers products (51 Congressional Record, 
16318, 1914). It was to make sure that the Sherman Act rule of reason would 
not be employed to validate further transactions of such a patently undesirable 
nature that the proscriptive provision under discussion wa thoucht necessary. 
It is hardly likely that the insertion of the qualifying phrase, “where the effect 
* * * may be to substantially lessen competition or tend toe create a monopoly, 
was intended to reinstate the same Sherman Act tests which had at that very 
time, been determined to be inadequate.” 

Answering the second ground, the court said: 

“In light of the foregoing, it seems clear that whatever utility the elaborate 
economic inquiry contended for by petitioner may still have under section 3 
of the Clayton Act when applied to organizations not doing a substantial share of 
the business or not yet firmly established in a particular line of commerce, it 
has no place in a case such as this where the condemned contracts are being 
employed by a corporation which does almost $2 million worth of business each 
year, is one of the industry’s three leaders, all or some of whom use this restrictive 
device, and which alone controls by such means over one-fifth of the. Nation’s 
prime retail outlets for products of this kind. * * *” 

May 23, 1955, the Supreme Court denied a petition for certiorari to review the 
action ofthe circuit court of appeals in Dictograph Products, Inc. 

Evidently as a challenge to the two circuit court decisions, the former Chair- 
man of the Commission, Mr. Howrey, in an address before the section on anti- 
trust law of the New York State Bar Association, delievered January 26, 1955, 
and immediately following the two decisions of the Circuit Courts of Appeals, 
said, inter alia: 

“TI should like to discuss, if I may, one of the most challenging and intriguing 
antitrust problems, namely, the per se doetrine versus.the rule of reason ap- 
proach, and the dependency of the latter on a greater coalescence of legal and 
economic concepts of competition. 


* * * * * . 2 


“Stated another way, the question—in terms ef FTC practice—is whether 
or not the Commission will sit as a tribunal of experts and conduct a factual 
inquiry into legal and economic issues. 


* * * a * * 7 


“The very complexity of the economy itself demands that antitrust decisions 
should not be made in a factual vacuum.” 
He then outlined 16 economic tests, standards or criteria for “determining com- 
petitive effects” in cases before the Commission as follows: 
1. The number of comparable sellers in a market and their relative size. 
2. The degree of freedom of entry into the market by new rivals. 
3. Withdrawal of firms. 
4. Mortality. 
5. Growth and profit of industry. 
6. Effective consumer choice of alternative goods and services. 
7. Balance of bargaining power between seller and buyer. 
8. Level of competition. 
9. Relationship between size and efficiency. 
10. Degree of price competition. 
11. Competitive meeting of prices and independence. 
12. Price response to cost changes. 
13. Efficiency in production and distribution. 
14. Flexible adjustments to changing markets. 
15. Presence or absence of unfair methods of competition. 
16. National defense requirements. 
May I have Mr. Mowrey’s speech, referred to by me, printed as an appendix 
to my remarks as Exhibit C. 
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The position of the Commission rests upon a mistaken interpretation of the 
decision in Standard Oil of California, supra, as will appear from its decision in 
docket. No. 5822 setting aside the initial decision of the examiner in the Maico 
Co. case and remanding the case to the examiner for the inclusion of economic 
evidence. Referring to the decision in Standard Oil of California, supra, the 
Commission said: 

“* * * In its decisions, it stated that courts were most ill suited to make 
an appraisal of economic data to determine the actual effect of a practice on com- 
petition, such a determination being virtually impossible for ascertainment by 
the courts. 

“It is significant that at the same time the court pointed out the Federal Trade 
Commission was adequately equipped to weigh all relevant economic factors. 
For it noted: 

“Our interpretation of the act, therefore, should recognize that an appraisal of 
economic data which might be practical if only the latter (i. e., the Federal Trade 
Commission, were faced with the task may be quite otherwise for a judge 
unequipped for it either by experience or by the availability of skilled assistance.’ 
(Standard Oil Co. v. U. 8., supra, p. 310).” 

The sentence in paragraph 1 above quoted is incorrect, and the quotation in 
paragraph 2 is deceptive. What the court in Standard Oil of California, supra, 
said in fact was (pp. 309-310) : 

“Moreover, to demand that bare inference be supported by evidence as to what 
would have happened but for the adoption of the practice that was in fact 
adopted or to require firm prediction of an increase of competition as a probable 
result of ordering the abandonment of the practice would be a standard of proof, 
if not virtually impossible to meet, at least ill suited for ascertainment by 
courts.” [Emphasis supplied.] 

Reference is then made to footnote 13, which is as follows: 

“The dual system of enforcement provided for by the Clayton Act must have 
contemplated standards of proof capable of administration by the courts as 
well as by the Federal Trade Commission and other designated agencies. Our 
interpretation of the act, therefore, should recognize that an appraisal of eco- 
nomic data which might be practicable if only the latter were faced with the task 
may be quite otherwise for judges unequipped for it either by experience or by the 
availability of skilled assistance.” 

What the court in fact said was that the standard of proof insisted upon by 
the Commission is, “if not impossible to meet (by either the Commission or the 
courts) most ill suited for ascertainment by the courts” and that such a standard 
“might be practicable” if only the Federal Trade Commission were faced with the 
task. Nowhere in the decision did the “court point out that the Federal Trade 
Commission was adequately equipped to weight all relevant economic factors” in 
a section 3 case. The refusal of the Supreme Court to grant certiorari in the 
Dictograph case, above referred to, would appear to put an end to the Commis- 
sion’s contention that the standard of proof approved by the courts is inadequate 
in a section 3 case before the Commission. 

In fio case instituted by the Commission, so far as I am informed, where 
probable substantial injury has been shown by the use of the proscribed con- 
tracts under the standard of proof set by the courts has the Commission, after 
considering all other economic evidence, arrived at a different conclusion. The 
position of the Commission, therefore, would appear quixotic. In cases where the 
proof, under the standard set by the courts, shows probable substantial injury 
to competition from the use of the proscribed contracts, the Commission directs 
its examiners (in violation of the express provision of the Administrative 
Procedure Act) to include in the record evidence upon any or all of the 16 tests 
enumerated by its former Chairman, supra, for consideration by its members as 
experts and its trained expert staff, only to find the economic evidence value- 
less, thus encouraging useless litigation, holding out a false hope to industry and 
resulting in exorbitant and useless expense, protracted delays in the final 
disposition of the cases and thereby causing substantial injury to the public. 
Every year’s delay in these cases means increased profits to the transgressor and 
corresponding loss to its competitors and the public. The Commission’s standard 
of proof is a substantial aid to the transgressors in many cases. It has and will 
result in more than 2 years’ delay in the Outboard, Marine, and Mannfacturing 
case. 
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While the Clayton Act (sec. 11) authorizes review by the circuit courts of appeal 
and the Supreme Court of final orders of the Commission, the review is limited 
to respondents against whom orders are issued. No appeal lies from an order 
of dismissal. 

To establish a uniform standard of proof in cases involving injury to com- 
petition under the Clayton Act requires legislation. 

What I have said about the conflict of standards of proof in determining a 
violation of section 3 applies, although in different form, to cases brought under 
section 2—A of the Clayton Aet (see decisions in General Foods Corp., docket No. 
5675). 


ExuHisit No. A-1 
UNITED STATES OF AMERICA 
BEFORE FEDERAL TRADE COM MISSION 
DOCKET NO. 5882 
IN THE MATTER OF OUTBOARD, MARINE & MANUFACTURING CoMPANY, A CORPORATION 
INITIAL DECISION 


By Webster Ballinger, Hearing Examiner. 

Pursuant to the provisions of the Act of Congress entitled “An Act to supple- 
ment existing laws against unlawful restraints and monopolies, and for other 
purposes,” approved October 15, 1914 (the Clayton Act), the Federal Trade Com- 
mission on May 23, 1951, issued and subsequently served its complaint in this 
proceeding upon Outboard, Marine & Manufacturing Company, a corporation, 
charging it with having violated and now violating the provisions of Section 3 of 
said Act. Respondent answered, and thereafter hearings were held at which 
testimony and other evidence in support of and in opposition to the allegations 
of the complaint were introduced before the above-named hearing examiner 
theretofore duly designated by the Commission, which said testimony and other 
evidence were duly filed and recorded in the office of the Commission. There- 
after, the proceeding regularly came on for final consideration by said hearing 
examiner on the complaint, answer thereto, testimony and other evidence, pro- 
posed findings as to the facts and conclusions submitted by respective counsel 
(oral argument not having been requested), and said hearing examiner, having 
duly considered the record herein, makes the following findings as to the facts, 
conclusion drawn therefrom, and order: 


FINDINGS AS TO THE FACTS 


Paragraph One. Respondent, Outboard, Marine & Manufacturing Company, is 
a Delaware corporation, with its principal office and place of business located at 
Waukegan, Illinois. Since its incorporation, on September 30, 1936, the re- 
spondent has been engaged in the manufacture and sale of outboard motors for 
boats, and parts for such outboard motors, as well as other products. 

Respondent operates its business by means of three separate divisions: 

(a) Johnson Motors Division (hereinafter referred to as “Johnson” ), with 
office and factory at Waukegan, Illinois, which manufactures and sells 
Johnson Sea Horse outboard motors. 

(b) Evinrude Motors Division (hereinafter referred to as “Evinrude’”), 
with office and factory in Milwaukee, Wisconsin, which manufactures and 
sells Evinrude outboard motors, and which until 1950 also manufactured 
and sold Elto outboard motors. 

(c) Gale Products Division (hereinafter referred to as “Gale’’), with 
factory located at Galesburg, Illinois, which manufactures outboard motors 
primarily for special order, private label, and special specification pur- 
chasers. 

Paragraph Two. The fiscal year of respondent runs from October 1, to the 
succeeding September 30, and all figures and data pertaining to a specified year, 
unless otherwise stated, refer to the fiscal year ending on September 30 of the 
specified year. 
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In the year 1937 through 1950 respondent sold through its three divisions the 
following number of motors for the total prices shown : 


Johnson Motors | Evinrude Motors | Gale Products 
division division | division 


— i ce 


| i , j 
|Number| Total | Number! Total Number; Total Number Total 
| of motors | price | of motors | price | of motors price | of motors price 
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7, 366 | 
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90, 627 
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11, 466 5 , 68 5: “ 30, 727 4, 128, 179 
41, 728 35, 2, 280,220 | 125, 060 10, 959, 927 
89, 830 ‘ 6, 498,493 | 262, 091 23, 688, 181 
76, 221 , O18 , 86 7, 204,131 | 265,713 | 25, 539, 381 
80, 419 37, 086 , 342 | 4,112,166 | 167,081 20, 234, 762 
82, 230 56, 360 5, 846 36 2, 907, 490 175, 249 | 20, 573, 055 
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In the year 1949 the entire outboard motor industry sold 347,159 motors for 
a total selling price of $39,094,482, of which approximately $8,320,651 were 
private brand sales. During this year respondent ranked first in dollar volume 
of sales of outboard motors, equal to the aggregate of the dollar volume of all 
other outboard motor manufacturers engaged in the trade, although respond- 
ent’s total unit production of outboard motors was not equal to the total unit 
production of all other outboard motor manufacturers, and respondent's largest 
competitor enjoyed less than one-half of the dollar and unit volume of business 
secured by respondent. 

Paragraph Three. Respondent now sells, and for many years last past has 
been selling, outboard motors and parts and accessories therefor to distributors 
and dealers in such motors located throughout the several states of the United 
States, the territories thereof, the District of Columbia, and foreign countries, 
for resale within the United States, the territories thereof, the District of 
Columbia and foreign countries. Both the Johnson and Evinrude direct factory 
dealers are authorized by respondent to appoint associate dealers, who are also 
sometimes referred to as subdealers. 

During the years 1937 through 1950 respondent’s Johnson Motors Division 
and its Evinrude Motors Division sold their products to direct factory dealers 
and to distributors. Such direct factory dealers sold to the public, and in some 
instances to associate dealers, and said distributors sold to distributors’ dealers. 
A list showing the number of distributors and dealers of the various classes 
follows: 

JOHNSON MOTORS DIVISION 


| | 


| Distributors’| Direct fac- Associate 
| Distributors | dealers tory dealers | dealers 


AaAanann~ 
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EVINRUDE MOTORS DIVISION 


1 Noinformation. 





The Evinrude Motors Division no longer has record information showing 
the number of associate dealers of its direct factory dealers prior to the year 
1950. 

The aggregate number of Johnson and Evinrude distributors, distributors’ 
dealers, direct factory dealers and associate dealers is substantial. 

Respondent’s Johnson Motors Division does not sell Johnson motors to Evin- 
rude distributors or direct factory dealers, and respondent’s Evinrude Motors 
Division does not sell Evinrude motors to Johnson distributors or direct factory 
dealers. 

Paragraph Four. Respondent, through the Johnson Motors Division and the 
Evinrude Motors Division enters into written contracts with its direct factory 
dealers and with its distributors. These contracts are one-year agreements, ex- 
piring on September 30. They are terminable by either party on 30 days’ notice 
any time during the fiscal year. 

Respondent furnishes to its distributors forms of written contracts for use by 
the distributors in entering into relationship with distributors’ dealers. Re- 
spondent furnishes to its direct factory dealers forms of written contracts for 
use by direct factory dealers in entering into relationship with associate dealers. 
No other forms of written contracts for entering into such relationships, are 
known to have been used by respondent’s direct factory dealers and distributors. 
To the best of respondent’s knowledge, it receives copies of all written agree- 
ments entered into between distributors and their dealers and between direct 
factory dealers and their associate dealers; respondent knows of no instances 
in which this has not been done. 

Paragraph Five. The outboard motors manufactured and sold by respondent 
have heen and are being sold by respondent to direct factory dealers and to 
distributors located throughout the several states of the United States, and 
respondent caused its outboard motors, when sold, to be transported and shipped 
from various places of their manufacture to the purchasers thereof who are 
located in states other than the place where they are manufactured and there 
is now and has been for many years last past a constant current of trade in 
commerce in said outboard motors between and among the various states of 
the United States, the territories thereof and in the District of Columbia. 

Paragraph Six. In the course and conduct of its business, respondent has been 
for many years last past, and is now in substantial competition in the manu- 
facture, sale and distribution of outboard motors in commerce between and 
among the various states of the United States, the territories thereof, and in 
the District of Columbia, with other corporaions, persons, firms and partnerships 
who are likewise so engaged. 

*aragraph Seven. Outboard motors are classified and designated principally 
as to size by horsepower rating. Respondent’s Johnson and Evinrude Motors 
Divisions have consistently manufactured and offered for sale a complete line 
of outboard motors, ranging in size from low horsepower ratings to high horse- 
power ratings. 

Paragraph Eight. Respondent has consistently followed the policy and prac- 
tice of making it known to prospective dealers and distributors that it will not 
accept dealers and distributors and sell motors to them for resale if they are 
offering for sale and selling outboard motors manufactured by a competitor. 

In the years 1939, 1940, 1941, and 1942, the Johnson Motors Division and the 
Evinrude Motors Division sometimes followed the practice, in the smaller com- 
munities, of granting to a direct factory dealer an exclusive territory in which 
such divisions would not establish another direct factory dealer. This practice 
was set forth in the written contracts entered into between the particular division 
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and its direct factory dealers, wherein the extent of the exclusive territory 
was defined. A dealer having an exclusive territory was referred to in the 
contract as a “single dealer”. Respondent no longer has record information as 
to hew many direct factory dealers were on a “single dealer” basis. Such 
contracts entered into for the year 1939 for the Bvinrude Division with its 
direct factory dealers contained the following provision : 

“If the right to sell is on the Single Dealer basis and is specifically so desig- 
nated above, then the Manufacturer agrees to establish no other Dvinrude dealer 
in said territory while this agreement is in effect, provided the Dealer establishes 
prier to a , 1989, and maintains, not less than associate-dealers, 
in accordance with the policy of and upon forms, provided by the Manufacturer 
for that purpose, and further provided the Dealer shall sell only Evinrude out- 
board motors and no others (except used motors); and the Dealer expressly 
agrees to perform and abide by these provisions.” 

Respondent's Evinrude Motors Division's contracts with direct factory dealers 
for the years 1940, 1941, and 1942 contained a comparable provision. 

In the year 1939 the Johnson Motors Division’s contracts with direct factory 
dealers contained the following provision : 

“If the right to sell is on a ‘single dealer basis,’ and specifically so designated 
above, then the Manufacturer agrees to establish no other Dealers on Sea Horse 
Motor products in said territory while this Agreement is in effect, providing the 
Dealer establishes prior to , 1939, and maintains, not less than 

subdealers in accordance with the policy of, and upon forms pro- 
vided by the Manufacturer for that purpose, and further providing that the 
Dealer shall sell only Johnson Sea Horse Outboard Motors and no others (except 
used motors); and the Dealer expressly agrees to perform and abide by these 
provisions.” 

Respondent's Johnson Motors Division’s contracts with direct factory dealers 
for the years 1940, 1941, and 1942 contained a comparable provision. 

Respondent’s Evinrude Division furnished written contract forms to its dis- 
tributors for use in entering into contractual relationship with distributor 
dealers. The form for the year 1939 contained the following provision : 

“If the right to’ sell is on the Single Dealer basis and is specifically so desig- 
nated above, then the Distributor agrees to establish no other Evinrude dealer 
in said territory while this agreement is in effect, provided the Dealer establishes 
prior to , 1939, and maintains, not less than associate 
dealers, in accordance with the policy of and upon forms provided by the Dis- 
tributor for that purpose, and further provided the Dealer shall sell only Evin- 
rude outboard motors and no others (except used motors); and the Dealer 
expressly agrees to perform and abide by these provisions.” 

Comparable contract forms were furnished Evinrude distributors for the years 
1940, 1941, and 1942. 

Respondent’s Johnson Division furnished written contract forms to its direct 
factory dealers for use in entering into contractual relationship with associate 
dealers. The form for the year 1942 contained the following provision: 

‘If the right to sell is on a ‘single’ associate dealer basis, and is so especially 
designated above, then the Dealer agrees that during the term of this Agreement 
it will establish no other Associate Dealer in Sea Horse Motor products in said 
territory on the express condition, however, that the Associate Dealer sells only 
Johnson Sea Horse Outboard Motors and no others (except used motors traded 
in on Sea Horse Motors),” 

Respondent Johnson Division furnished contract forms to its distributors for 
use in entering into contractual relationship with distributor-dealers. The form 
for the year 1939 contained the following provision : 

“If the right to sell is on a ‘single dealer basis’ and specifically so designated 
above, then the Distributor agrees to establish no other Dealers on Sea Horse 
Moter products in said territory while this Agreement is in effect, providing 
the Dealer establishes prior to , 1989 and maintains, not less 
than subdealers in accordance with the policy of, and upon forms 
provided by the Manufacturer for that purpose, and further providing that the 
Dealer shall sell only Johnson Sea Horse Outboard Motors and no others (ex- 
cept used motors) ; and the Dealer expressly agrees to perform and abide by these 
provisions.” 

Comparable contract forms were furnished Johnson distributors for the years 
1940, 1941 and 1942. 

In the years 1943 and 1944 respondent was engaged wholly in war production 
and sold no outboard motors to its distributors and dealers except a small 
quantity which by government order were directed for use by commercial fish- 
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eries. No new contracts were entered into with distributors and dealers during 
these years but the then existing contracts were, in some cases, extended by 
memorandum letters. In the year 1945 the Evinrude Motors Division and John- 
son Motors Division manufactured a small quantity of outboard motors for sale 
to distributors and dealers. The contracts covering the year 1945 were either 
extensions of or similar to those used in the year 1942. 

In the years 1946 to 1951, inclusive, the written contracts with direct factory 
dealers and distributors and the written forms of contract furnished by the 
Evinrude Motors Division and Johnson Motors Division to distributors and 
direct factory dealers for use in entering into contractual relationship with dis- 
tributors’ dealers and associate dealers, respectively, contained no reference 
to “single dealer sales” or selling only outboard motors manufactured by re- 
spondent. 5 

*aragraph Nine. Since 1939, by means of oral understandings and agree- 
ments, in addition to the written contracts referred to in Paragraph Eight, 
supra, respondent adopted, perfected, maintained, and is now maintaining a 
policy and practice of making sales and contracts for the sale of its Johnson and 
Evinrude outboard motors to direct factory dealers and to distributors, on the 
condition, agreement, and understanding that they shall not purchase or deal in 
the like products of a competitor or competitors of respondent, and, further, on 
the agreement and understanding that such direct factory dealers and dis- 
tributors will not sell respondent’s motors to associate dealers or to distrib- 
utors’ dealers who do not agree and understand that they shall not purchase or 
deal in like products of a competitor or competitors of respondent. 

In furthering said exclusive dealing policy, in addition to informing all prospec- 
tive dealers and distributors that it was its policy and practice of not selling 
its Johnson and Evinrude motors to them for resale unless they sold respond- 
ent’s motors exclusivley, respondent engaged in the following practices: 

(1) From time to time respondent sent to its respective distributors and the 
dealers of said distributors and to its respective direct factory dealers and 
associate dealers of such direct factory dealers form letters and publications 
which contained an expression by respondent of its practice and policy of 
not desiring dealers who handle more than one make of outboard motor. 
Such an expression was contained in one such communication, which, among 
other things, stated: 

“And we shall continue ot want only those loyal and enthusiastic dealers 
who believe with us that everybody is better off when the dealer handles 
only one make of outboard motor. If there are any Johnson dealers who 
feel they don’t wish to subscribe to that policy, we’d like to discusse the 
matter with them right now.” 

(2) Respondent’s salesmen were authorized to call on all refail outlets in 
assigned territories and in addition to other duties were authorized to de- 
scribe to dealers respondent’s policy with respect to single dealing. Such 
salesmen were instructed to report dealers found to be handling competitive 
motors. The extent to which a salesman went in making a call on one of 
respondent’s dealers is shown in his report to the Johnson Division, which 
contained the following : 

“P_S. Whenever I discovered a dealer displaying or handling another make 
of motor along with Johnson, I always gave him the benefit of the doubt that 
he wasn’t aware of our policy. Let him make up his own mind which motor 
he wants to handle. If it’s Johnson then he is checked on later to see if he is 
sincere. Because of this territory formerly being under a distributor, some 
dealers tend to have bad habits and don’t take our policies too seriously. I 
know we don’t have and possibly don’t think it advisable to put this dual 
policy in writing. Therefore I’ve always handled such situations with dis- 
cretion.” 

(3) Respondent’s general policy has been to terminate by 30-day notice 
its agreement with, and cease selling its product to, a dealer who sells new 
outboard motors manufactured by a competitor or competitors of respondent. 


Its Johnson Motors Division has terminated dealer agreements in pursuance 
of its policy as follows: 


1948—9 
1949—5 
1950—5 


1951—1 (9 months) 


Its Evinrude Motors Division has terminated dealer agreements in pursu- 
ance of this policy as follows: 
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1948—12 
1949—10 
1950—31 
1951—17 (9 months) 


Respondent has resold its motors to direct factory dealers who had been 
terminated and who discontinued handling and selling new outboard motors 
manufactured by a competitor or competitors of respondent. 

Paragraph Ten. Respondent has been and is now making sales and contracts for 
the sale of its Johnson and Evinrude outboard motors in commerce to its direct 
factory dealers and distributors on the condition, agreement, and understanding 
that they shall not purchase or deal in new outboard motors manufactured by a 
competitor or competitors of respondent. 

Respondent, through the practices set forth in the above findings, controls the 
sales policy of all purchasers of its outboard motors, including direct factory 
dealers, distributors, distributors’ dealers, and associate dealers of direct factory 
dealers. 

*aragraph Eleven. The aggregate dollar volume of business done by respond- 
ent in the amounts and during the years covering the sale of its outboard motors 
as reflected in the Second Paragraph, supra, was substantial. 

*aragraph Twelve. The number of retail dealer outlets, aggregating 7,421, 
reflected in the Third Paragraph, supra, whose sales policy is controlled by re- 
spondent and who sell respondent’s Johnson and Evinrude outboard motors, of 
the number and dollar value reflected in Paragraph Two, supra, constituted both 
quantitatively and qualitatively a substantial and important segment of the 
available retail outlets offering for sale and selling outboard motors throughout 
the United States. The very existence of respondent's exclusive sales policy 
denied dealers opportunity to deal in like products of competing companies and 
excluded competing companies from access to the resale outlets controlled by 
respondent. This large segment of business was and is effectively closed to 
competitors. Considering the number of outlets closed and the volume of busi- 
ness, it conclusively appears that the effect is or may be to substantially lessen 
competition. 

Paragraph Thirteen. During the course of the hearings, respondent introduced 
in the transcript over the objection of counsel for the complaint, certain testi- 
mony and exhibits designed to show that the policy of exclusive dealing did not 
result in injury to competition. This testimony and exhibits were stricken and 
excluded by the Examiner for the reasons stated by the Examiner and appearing 
in the transcript at pages 566-574, to which reference is here made to avoid 
repetition. 

CONCLUSION 


The acts and practices of the respondent, as hereinabove found, constitute 
a violation of Section 3 of the Act of Congress entitled “An Act to supplement 
existing laws against unlawful restraints and monopolies and for other pur- 
poses,” approved October 15, 1914 (the Clayton Act). 


ORDER 


Ir IS ORDERED that the respondent, Outboard, Marine & Manufacturing Com- 
pany, a corporation, and all its officers, agents, representatives and employees, 
directly or through any corporate or other device, in connection with the offering 
for sale, sale or distribution of outboard motors for boats, or parts and accessories 
therefor, or other goods, wares or merchandise of whatsoever nature in commerce, 
as commerce is defined in the Act of Congress entitled “An Act to Supplement 
Existing Laws Against Unlawful Restraints and Monopolies, and for other pur- 
poses,” approved October 15, 1914, known as the Clayton Act, do forthwith cease 
and desist from: 

(1) selling or making a contract or agreement for the sale of any such 
products on the condition, agreement or understanding that the purchaser 
thereof shall not use or deal in or sell the goods, wares and merchandise of 
a competitor or competitors of respondent ; 

(2) enforcing or continuing in operation or effect any condition, agreement 
or understanding in or in connection with any existing sales contract, which 
condition, agreement or understanding is to the.effect that the purchaser of 
said products shall not use or deal in the goods, wares or merchandise of a 
competitor or competitors of the respondent. 

WEBSTER BALLINGER, 
DECEMBER 23, 1952. Hearing Examiner. 
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Exnuisit A-2 
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This matter is before the Commission for consideration of respondent’s appeal 
from an initial decision of the hearing examiner holding it has violated section 
3 of the Clayton Act, briefs in support of and in opposition to said appeal and 
oral argument of counsel. 

In support of its appeal, respondent contends that the hearing examiner com- 
mitted error by the exclusion from the record of certain evidence offered to 
show the effect of respondent’s exclusive dealing policy on competition and by 
striking from the record and refusing to consider other such evidence. These 
rulings appear to have been based on the belief that, if a substantial volume 
of sales is made under an exclusive dealing agreement, such agreement is per 
se illegal and evidence of the actual effect of the practice on competition is 
immaterial. 

The Commission is of the opinion that such evidence is material in a pro- 
ceeding before the Federal Trade Commission under section 3 and should have 
heen received and considered herein, and that respondent’s exception to the 
rulings excluding and striking such evidence was well taken. Therefore, the 
Commission is of the opinion that this reeord is not in proper form for it to reach 
a decision on the merits and that the matter should be remanded to the hearing 
examiner for further proceedings. 

Inasmuch as this matter is not before it upon a proper record, the Commission 
has not reached any decision on the merits herein. And inasmuch as the initial 
decision is being set aside, consideration of respondent’s other exceptions there- 
to is not believed necessary. 

The Commission, therefore, being of the opinion that proper evidence was 
erroneously excluded from the record : 

Ir IS ORDERED that respondent’s appeal from the initial decision is granted 
in part and denied in part in the manner and to the extent hereinabove indicated. 

Ir Is FURTHER ORDEDED that the initial decision is hereby set aside. 

Ir IS FURTHER ORDERED that this matter is hereby remanded to the hearing 
examiner for reconsideration of all rulings rejecting or striking evidence in the 
light of this decision, for reception of proper evidence relating to the competitive 
effect of the exclusive dealing provisions of respondent’s contracts, and for 
further appropriate proceedings in due course. 

By the Commission, Commissioner Gwynne not participating for the reason 
that oral argument herein was heard prior to his appointment to the Commission. 

Commissioner Mead dissents from the order directing that the case be remanded 
to the Hearing Examiner for the taking of additional evidence. He is of the 
opinion that the record is now sufficient for the Commission to consider the case 
on its merits. Commissioner Mead makes reference to his Concurring Opinion in 
re Pillsbury Mills, Inc., Docket 6000. 


[SEAL] ALEX, AKERMAN, Jr., 
Secretary. 






Issued: February 18, 1954. 
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Exuisit A-3 
Unrtep STaTes oF AMERICA 
BerorE FEDERAL TRADE COMMISSION 
DOCKET NO. 5882 FILED JULY 13, 1955 


In THE MatTrer OF OUTBOARD, MARINE & MANUFACTURING COMPANY, 
A CORPORATION 


INITIAL DECISION 


Frank Hier, Hearing Examiner. 
THE PROCEEDINGS 


Cemplaint herein was issued May 23, 1951, and charged respondent with selling 
or contracting to sell its outboard motors or fixing the sales price thereof on the 
condition, agreement, or understanding that the purchasers thereof would not use 
er deal in the merchandise of competitors of respondent in violation of Section 3 
of the Clayton Act (15 U. S. C. A. 14). After service and answer, 7 hearings 
were held resulting in 578 pages of transcript, 79 Exhibits for proponents, and 22 
Exhibits for respondent. The proceeding was closed by the hearing examiner 
on December 16, 1952, and initial decision filed by him December 29, 1952. The 
ease was tried and decided on the theory of, and the quantitatives tests applied by, 
the court in the so-called Standard Stations case‘ and others of like import; 
namely, that the statutory requirement of “where the effect of such lease, sale, 
or contract for sale of such condition, agreement, or understanding may be to 
substantially lessen competition or tend to create a monopoly in any line of com- 
merce” is satisfied, if it be shown that respondent’s sales accounted for a major 
or substantial share of the available market for the product involved. This 
showing was that, in 1949, respondent sold almost as many units as all its com- 
petitors combined and did more business dollarwise than the rest of the indus- 
try; in other words, accounted for more than 50 percent of all outboard motor 
sales. 

All evidence offered by respondent—tending to show: that respondent spent 
far more than its competitors on advertising, on service maintenance, on dealer 
service training, on the number of salesmen and outlets of each competitor, and 
the latter’s individual sales volume; that dealers prefer to handle only one brand 
of outboard motor and that they handle other noncompetitive products such as 
boats, as well as outboard motors; the experience and training of respendent’s 
dealers prior to becoming such, and since; the number of motors sold by them, 
why some quit selling respondent’s motors, what dealers in other motors than 
respondent’s sell and how, and the importance of service in selling motors; the 
relationship between consumer price and exclusive dealing; the reasons why 
respondent discontinued merchandising through distributors and sold direct to 
dealers ; the benefits to the industry and to the public of exclusive dealing, and 
opinion evidence that respondent’s success and preeminent position in the 
market was due to other factors, such as excellence of product, rather than its ex- 
clusive dealing policy—was all rejected by the hearing examiner, or, if received, 
was subsequently stricken from the record by him as immaterial under the 
Standard Stations case ruling referred to. Similarly, evidence to show actual 
injury to competitors of respondent was likewise rejected. 

Upon appeal by respondent to the Commission from the initial decision, the 
Commission set the latter aside stating that such rejected evidence was, in its 
opinion, material and necessary for it to decide the case and remanded the case 
on February 18, 1954, with instructions to reconsider such rulings. 

Since that hearing examiner was then about to be mandatorily retired for age, 
the proceeding was transferred to the undersigned hearing examiner for com- 
pletion in conformity to such order, and counsel for respondent having waived 
any objection to such transfer, the former rulings of rejection or striking were 
reversed and 13 additional hearings were heid resulting in 1,114 additional pages 
of transcript, 3 additional exhibits for proponent, and 17 additional exhibits for 
respondent. The proceeding was then again closed on July 11, 1955, and the 


1 Standard Oil of California vs. U. 8., 337 U. 8. 298 (1949) ; International Salt Company 
vs. U. 8., 332 U. 8. 392. 





756 PRICE DISCRIMINATION 


undersigned hearing examiner, having considered the entire record, the proposed 
findings and conclusions and briefs submitted by all counsel, makes the following : 


FINDINGS OF FACT 


1. Respondent, Outboard Marine and Manufacturing Company, is a Delaware 
corporation, with its principal office and place of business located at Waukegan, 
Illinois. It has factories and offices located at Milwaukee, Wisconsin, and 
Galesburg and Waukegan, Illinois, and since its incorporation on September 30, 
1936, has manufactured and sold outboard motors for beats, parts of such motors 
and other products, threugh three divisions: 

A. Johnson Motors Division (referred to hereinafter as “Johnson”), with 
office and factory at Waukegan, Illinois, which manufactures and sells 
“Johnson Sea Horse” outboard motors. 

B. Evinrude Motors Division (referred to hereinafter as “Evinrude’), 
with office and factory at Milwaukee, Wisconsin, which manufactures and 
sells “Evinrude” outboard motors and which, until 1950, also manufactured 
and sold “Elto” outboard motors. 

©. Gale Products Division (referred to hereinafter as “Gale”’), with fac- 
tory at Galesburg, Illinois, which manufactures outboard motors primarily 
for special order and specification customers. In addition, Gale manu- 
factures the “Buccaneer” line of outboard motors for sale to hardware job- 
bers throughout the nation. 

2. Respondent’s fiscal year runs from October Ist to the succeeding Septem- 
ber 30th and all figures and data in these findings, pertaining to a specified year 
unless otherwise stated, refer to the fiscal year ending on September 30th of the 
specified year. Thus, 1948 means the twelve-month period beginning October 1, 
1947, and ending September 30, 1948. 

3. In the years 1937 through 1950, respondent’s sales through its three divisions 
were as follows: 


| 


Johnson Motors | Evinrude Motors Gale Products Total 
division division division - 


' 


of motors price of motors | price of motors price of motors 


Number Total | Number | Total Number Total Number Total 
| 
| 


ee sitnvais 29, 391 | $2, 113, 912 38, 680 ° 68, 071 
1938 31,075 | 2, 165, 086 37,345 | 1,973, 4 68, 420 
1939 40,802 | 2,865, 493 48, 967 , 89, 7 
1940... ..... 41,929 | 3,073, 374 46, 887 . pais band 88, 816 
 _ er 41,964 | 3, 281, 504 51, 870 . 283, 99, 226 
1942 --| 14,428 1,427,826 12,957 | 1,033, 64! é 28, 321 
1943 | 6, 252 | 1,321, 365 6,772 | 1, 13, 024 | 
ng ee 7,366 | 1, 293,033 | 6, 901 1 | ~dhhiges a Epdd 4 14, 267 | 

2 - 

3. 





_ eer 11,578 | 1, 583, 462 11, 466 4, 128, 179 
1946 ...--| 47,557 | 4,870,784 41, 728 , 898, : | 125,060 | 10, 959, 927 
1947 _ _. i 78, 554 | 8,866,148 | 89,830 | 8, 323, 540 | 3 | 262,091 | 23, 688, 181 
1948__.......| 90,627 | 10,316,614 76, 221 | 8,018, 636 | , 204, 12 265,713 | 25, 530, 381 
1949 | 80,419 | 11,332,254 | 37,086 | 4,790, 342 | \ , 112,166 | 167,081 | 20, 234, 762 
1950.........| 82,230 | 10,818, 766 56, 360 | 6, 846, 799 ¢ 2, 907,490 | 175,249 | 20, 573, 055 





4. In the year 1949, the entire outboard motor industry sold 347,159 motors 
for a total selling price of $39,094,482, of which approximately $8,320,651 were 
private brand sales. In that year, respondent ranked first in dollar volume of 
sales of outboard motors, equal to the aggregate of the dollar volume of all other 
outboard motor manufacturers, although respondent’s unit production was not 
equal to the total unit production of all other outboard motor manufacturers, 
being 48.1 percent for all three divisions, or 33.9 percent counting only Johnson 
and Evinrude production. During 1949, the largest of respondent’s competitors 
enjoyed less than one-half of the dollar and unit volume of business secured by 
respondent. Between 1946 and 1950 the annual dollar sales of Johnson and 
Evinrude alone, in relation to the total sales of substantially all of the industry, 
declined 11.9 percent, although in each year it was never less than twice and 
usually more than three times the market share of any other manufacturer.’ 
Johnson and Evinrude sales alone since World War II have never been less than 
32 percent and have exceeded 50 percent of the total market. The finding, ac- 
cordingly, is that respondent’s market share has at times been dominant, and 
never less than substantial. 


2 Respondent's Exhibit 22 G, H, I, and K. 
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5. As of the date of the complaint, and for many years prior thereto, re- 
spondent has sold its outboard motors and parts therefor to distributors and 
dealers located throughout the several States of the United States, the territories 
thereof, the District of Columbia, and foreign countries, for resale in interstate 
and foreign commerce and regularly caused such products, when sold, to be 
shipped from their various places of manufacture throughout the Nation and 
abroad in a constant current of trade in such commerce. 

6. In the course and conduct of its business, respondent has been for many 
years last past and is now in substantial competition in the manufacture, sale, 
and distribution of outboard motors in commerce between and among the various 
States of the United States, the Territories thereof, and in the District of Co- 
lumbia, with other corporations, persons, firms and partnerships who are like- 
wise so engaged. 

In addition to respondent there were, in 1951, ten manufacturers making and 
selling at least fifteen brands of outbroad motors. These are: 

(1) Kiekhaefer Corporation and Kiekhaefer Aeromarine Motors, Inc., 
manufacturer of Mercury and Wizard brands. 

(2) National Pressure Cooker Co., manufacturer of Martin brand. 

(3) Hart-Carter Co., manufacturer of Lauson brand. 

(4) West Bend Aluminum Company, manufacturer for Sears-Roebuck of 
the Elgin brand. 

(5) Chris-Craft Outboard Motors Co., manufacturer of Chris-Craft 
brand. 

(6) Seott-Atwater Mfg. Co., manufacturer of Scott-Atwater Corsair, and 
Firestone brands. 

(7) Champion Motors Co., manufacturer of Champion, Majestic, and 
Voyager brands. 

(8) H. B. Milburn Co., manufacturer of Milburn Cub brand. 

(9) Metal Products Corp., manufacturer of Flambeau brand. 

(10) Muncie Gear Works, manufacturer of Neptune brand. 

7. At the time of organization of respondent in 1936, there was being manu- 
factured, in addition to its motors, the following: 


Name of Motor: Name of Manufacturer 
Champion Champion Outboard Motors Company. 
News... 2 Se eee Muncie Gear Works. 
Thor..........-<«-<<22-22u:2.J3)> Cedarbura Manufacturing Co. 
ois chat sihaed chet alane date ean tes Bendix Aviation Corporation. 
Elgin-Waterwitch (Sears Roebuck), Kissel Company. 


As of May 23, 1951, the Neptume motors were still being manufactured and 
sold by Muncie and the Champion by Champion Motors Company, successor to 
the old Champion Company. Cedarburg Manufacturing Company was acquired 
by Kiekhaefer Corporation, and the name of its motor was change from Thor to 
Mercury, and this company continued manufacturing and selling Mercury motors 
as well as private brand motors. Kissel Company sold its business to West 
Bend Aluminum Company, which continued to manufacture and sell Sears Roe- 
buck motors at the former Kissel plant. Bendix Aviation Corporation is the 
only manufacturer to withdraw from the industry in the fifteen years from 1936 
to 1951. 

After 1936, other manufacturers entered the outboard motor business, some 
before World War II, and some after the War. These include the following: 


National Pressure Cooker Co____— Martin Motor. 

Scott-Atwater Manufacturing Co Seott-Atwater Motor, Corsair Motor, 
and Firestone Motor. 

Chris-Craft Outboard Motors Co__ i Chris-Craft Motor. 

Hart-Carter Co___- ee Lauson Motor. 

Metal Products Corp ____--__--_~ Flambeau Motor. 

H. B. Milburn Co__ , Milburn Cub. 


All of these manufacturers who entered the business since 1936 were actively 
engaged in the manufacture and sale of outboard motors on May 23, 1951. 

Between 1936 and 1950 the outboard motor industry expanded saleswise from 
five million total to over forty million. Business boomed, particularly from 
1946 to 1950—from fifteen million to forty million. Gross sales and percent of 


market enjoyed by respondent and its competitors for these years is as follows: ** 


* Unit sales total and unit sales percent of total for the same companies show relatively 
the same pattern. 
* Respondent's exbibit 32. 
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8. Respondent now sells, and for many years last past has been selling, out- 
board motors and parts therefor to distributors and dealers in such motors 
located throughout the several States of the United States, the Territories 
thereof, the District of Columbia and foreign countries, for resale within the 
United States, the Territories thereof, the District of Columbia and foreign 
countries. Both Johnson and Evinrude direct factory dealers are authorized 
by respondent to appoint associate dealers who are also sometimes referred to 
as subdealers, During the years 1937 through 1950, respondent’s Johnson and 
Evinrude Divisions sold their products to direct factory dealers and to distribu- 
tors. Such direct factory dealers sold to the public, and in some instances to 
associate dealers, and said distributors sold to distributors’ dealers. A list 
showing the number of distributers and dealers of the various classes follows: 


JOHNSON MOTORS DIVISION 


7 ee 


Distributors Distributors Direct fac- Assoctate 


tory dealers | dealers 


Evinrude no longer has record information showing the number of associate 
dealers of its direct factory dealers prior to the year 1950. Johnson does not 
sell Johnson motors to Evinrude distributors or direct factory dealers, nor does 
Evinrude sell Evinrude motors to Johnson distributors or direct factory dealers, 
Total Johnson and Evinrude dealers out of total number of outboard motor 
dealers known of or reported for postwar years was as follows: 

1946—7,029 out of total of 15,098 
1947—-7,132 out of total of 18,963 
1948—7,168 out of total of 19,397 
1949—7,205 out of total of 19,484 
1950—7,421 out of total of 20,268 
As of May 15, 1951—6,789 out of total of 19,085 

Based on these statistics which show that respondent never had less than one- 
third of the total dealers, the finding is that respondent’s outlets accounted for 
more than a substantial segment of total outlets. 

9. Respondent, through its Johnson Motors Division and its Evinrude Motors 
Division, enters into written contracts with its direct factory dealers and with 
its distributors. These contracts are 1-year agreements, expiring on September 


30. They are terminable by either party on 30-day notice any time during the 
fiscal year. 
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Respondent furnishes, to its distributors, forms of written contracts for use 
by its distributors in entering into relationship with distributors’ dealers. Re- 
spondent furnishes, to its direct factory dealers, forms of written contracts for 
use by its direct factory dealers in entering into relationship with associate 
dealers. No other form of written contracts for entering into such relationships 
is known to have been used by respondent’s direct factory dealers and distribu- 
tors. To the best of respondent’s knowledge, it receives copies of all written 
agreements entered into between distributors and their dealers and between di- 
rect factory dealers and their associate dealers ; respondent knows of no instances 
in which this has not been done. 

10. Respondent has consistently followed the policy and practice of making 
it known to prospective dealers and distributors that it will not franchise dealers 
and distributors, nor will it sell motors to them for resale, if they are offering 
for sale and selling outboard motors manufactured by a competitor. 

As early as 1989 the respondent entered into written contracts with dealers 
to sell its products. Such contracts entered into for the year 1939 with direct 
factory dealers contained, as to the Evinrude Division, the following: 

“If the right to sell is on the Single Dealer basis and is specifically so desig- 
nated above, then the Manufacturer agrees to establish no other Evinrude dealer 
in said territory while this agreement is in effect, provided the Dealer establishes 
prior to , 1989, and maintains, not less than 
associate-dealers, in ac cordance with the policy of and upon forms provided by 
the Manufacturer for that purpose, and further provided the Dealer shall sell 
only Evinrude outboard motors and no others (except used motors); and the 
Dealer expressly agrees to perform and abide by these provisions.” 

In the year 1939 the Johnson Motors Division’s contracts with direct factory 
dealers contained the following: 

“If the right to sell is on a ‘single dealer basis,’ and specifically so designated 
above, then the Manufacturer agrees to establish no other Dealers on Sea Horse 
Motor products in said territory while this Agreement is in effect, providing the 
Deater estadliiohes Ui G0 sic csr 1939, and maintains, not less 
sca ceniek sub-dealers in accordance with the policy of, and upon forms 
provided by the Manufacturer for that purpose, and further providing that the 
Dealer shall sell only Johnson Sea Horse Outboard Motors and no others (except 
used motors) ; and the Dealer expressly agrees to perform and abide by these 
provisions.” 

Respondent’s Evinrude Motors Division’s contracts with direct factory dealers 
for the years 1940, 1941, and 1942 contained a comparable provision. Respond- 
ent’s Johnson Motors Division’s contracts with direct factory dealers for the 
years 1940, 1941, and 1942 contained a comparable provision. 

11. Respondent’s Evinrude Division furnished written contract forms to its 
distributors for use in entering into contractual relationship with distributor 
dealers. The forms for the year 1939 contained the following provision: 

“Tf the right to sell is on the Single Dealer basis and is specifically so desig- 
nated above, then the Distributor agrees to establish no other Evinrude dealer 
in said territory while this agreement is in effect, provided the Dealer establishes 
prior to —_ _......., 1939, and maintains, not less than 
associate-dealers, in accordance with the policy of and upon forms provided 
by the Distributor for that purpose, and further provided the Dealer shall sell 
only Evinrude outboard motors and no others (except used motors); and the 
Dealer expressly agrees to perform and abide by these provisions.” 

Comparable contract forms were furnished Evinrude distributors for the years 
1940, 1941, and 1942. Respondent’s Johnson Division furnished written contract 
forms to its direct factory dealers for use in entering into contractual relation- 
ship with associate dealers. The forms for the year 1942 contained the following 
provisions : 

“If the right to sell is on a ‘single’ associate-dealer basis, and is so especially 
designated above, then the Dealer agrees that during the term of this Agreement 
it will establish no other Associate Dealer in Sea Horse Motor products in said 
territory on the express condition, however, that the Associate Dealer sells only 
Johnson Sea Horse Outboard Motors and no others (except used motors traded 
in on Sea Horse motors).” 

Respondent Johnson Division furnished contract forms to its distributors 
for use in entering into contractual relationship with distributor-dealers. The 
forms for the year 1939 contained the following provision : 

“If the right to sell is on a ‘single dealer basis’ and specifically so designated 
above, then the Distributor agrees to establish no other Dealers on Sea Horse 
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Motor produets in said territory while this Agreement is in effect, providing the 
Dealer establishes prior to 1939, and maintains, not less than 

sub-dealers in accordance with the policy of, and upon forms pro- 
vided by the Manufacturer for that purpose, and further providing that the 
Dealer shall sell only Johnson Sea Horse Outboard Motors and no others (except 
used motors); and the Dealer expressly agrees to perform and abide by these 
provisions.” 

Comparable contract forms were furnished Johnson distributors for the years 
1940, 1941, and 1942. 

12. In the years 1943 and 1944 respondent was engaged wholly in war production 
and sold no outboard motors to its distributors and dealers except a small quan- 
tity which, by government order, was directed for use by commercial fisheries. 
No new contracts were entered into with distributors and dealers during these 
years, but the then existing contracts were, in some cases, extended by memoran- 
dum letters. In the year 1945 the Evinrude Motors Division and Johnson Motors 
Division manufactured a small quantity of outboard motors for sale to dis- 
tributors and dealers. The contracts covering the year 1945 were either exten- 
sions of, or similar to, those used in the year 1942. 

13. In the years 1946 to 1951, inclusive, the written contracts with direct 
factory dealers and distributors and the written forms of contract furnished 
by the Evinrude Division and Johnson Motors Division to distributors and 
direct factory dealers for use in entering into contractual relationship with 
distributors’ dealers and associate dealers, respectively, contained no reference 
or agreement as to exclusively selling respondent's motors. 

14. The Evinrude Motors Division and the Johnson Motors Division from 
time to time send to their respective distributors and the dealers of said dis- 
tributors and to their respective direct factory dealers and the associate dealers 
of such direct factory dealers, form letters and publications which contain 
material and advice designed to assist all of such distributors and dealers in 
the sale of Johnson or Evinrude motors, as the case may be, in the servicing 
and repairing of such motors, in the advertising thereof, in arranging for appro- 
priate financing of installment sales, and in other phases of merchandising. On 
oecasion, in such form letters and publications, respondent has called to the 
attention of dealers the benefits which respondent believes such leaders derive 
from the practice of not selling more than one brand of outboard motors. For 
example: 

“And we shall continue to want only those loyal and enthusiastic dealers 
who believe with us that everybody is better off when the dealer handles ONLY 
ONE make of outboard motor. Further, any Johnson dealers who feel they don’t 
wish to subscribe to that policy, we’d like to discuss the matter with them 
right now.” 

Respondent had a fixed policy since its incorporation of advising all dealers 
and respective dealers that it desired that its motors be handled exclusively, 
and that when a dealer was found violating this policy, he was told that he 
would either have to discontinue handling a motor manufactured by a competitor 
or his franchise agreement would be cancelled. If, however, the cancelled dealer 
ceased handling the competitive motor, respondent would refranchise him, 
provided other factors were satisfactory.® 

15. Each of respondent’s Johnson Motors and Evinrude Motors Division has 
traveling salesmen who are instructed to call on all direct factory dealers and 
associate dealers at least once a year, for the purpose of assisting such dealers 
in effectively advertising, selling, and. servicing outboard motors. These sales- 
men have been instructed by such Divisions to report all cases in which they 
have found that Johnson or Evinrude dealers have been engaged in the business 
of selling new outboard motors manufactured by any competitor of respondent, 
or by the competing Division of respondent. The record shows an effective and 
vigilant policing of dealers, stocks, displays, advertising and general operations 
by respondent’s salesmen to ascertain if any competitive outboard motor was 
on the dealer’s premises, regular reports thereof to respondent and immediate 
threats of refusal to sell further if such report was admitted or substantiated.* 
For example, from one such salesman to the director of sales: 

“I suggest immediate cancellation of the above dealer. I heard they were 
selling Scott-Atwaters so I called them on the phone from Duluth today. I didn’t 
reveal my name and was offered immediate delivery on a Seott-Atwater. I’m 


6 Tr. 62-3, 73, 100. 
*Tr. 66, 103. 
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not very well pleased with the outlet and don’t believe we should try and 
straighten them out. On my last visit Feb. 4, 1948, I was told they handled only 
Johnson Motors. They were not displaying Scott-Atwaters at the time. They 
know our policy and have no excuse.” * 

16. The respondent has the policy of terminating by thirty-day notice its 
agreement with, and ceasing to sell its products to, a dealer who sells new 
outboard motors manufactured by a competitor or competitors of respondent. 


The Johnson Motors Division has terminated Dealer Agreements in pursuance 
of this policy as follows: 


1948—9 
1949—5 
1950—5 
1951—1 (9 months) 
The Evinrude Motors Division has terminated Dealer Agreements in pursuance 
of this policy as follows: 
1948—12 
194—10 
1950—31 
1951—-17 (nine months) 

The company also has the practice, in selecting new dealers, of refraining 
from selecting a dealer who, at the effective date of the agreement with re- 
spondent, is selling new outboard motors manufactured by a competitor or 
competitors of respondent. 

17. The extent to which this policy has been carried and the rigidity of the 
practice is well illustrated by a letter of April 15, 1948, from Bloomingdale’s to 
Johnson as follows: 

“After discussing the motor situation with your Mr. Adler, I feel it will be 
necessary for a store of this size to have more motors than the Johnson Motor 
Company can supply us this year. We would like very much to have your motors 
here at Bloomingdale’s and hope we will receive our allocation of motors for 
this year. 

“Due to the great demand for motors in this area and the scarcity of your 
production, we feel it will be necessary for us to open new channels in the hope 
of securing enough motors to satisfy our customers.” * 

To the same effect is a May 27, 1948, letter from the Kaufmann Department 
Store in Pittsburgh ’* but notwithstanding the prestige, sales potential and ex- 
cellent volume of these accounts, their dealerships were cancelled. This was 
corroborated as of more recent date when Evinrnde’s Director of Sales told 
the hearing examiner no matter how good or profitable the account, it would be 
cut off if a competitive line were added.” 

18. The record is replete with evidence showing that Johnson and Bvinrude 
make it as clear as possible that they will not sell, nor continue to sell, if a ¢om- 
petitive motor is also retailed; that dealershins will be cut off regardless of 
justification or excuse, and that both through their salesmen and other sources, 
maintain a policing surveillance to find out whether the condition of sale is 
being observed. 

19. Counsel supporting the complaint calls this exclusive dealing or, more 
formally, selling or contracting to sell on the “condition, agreement, or under- 
standing that the purchaser thereof shall not use or deal in the goods, wares, or 
merchandise * * * of a competitor or competitors of the seller.” Respondent 
counsel, on the other hand, has consistently called it “single dealing” and claims 
it to be a unilateral policy of customer selection, without agreement, under- 
standing or condition of sale. In reliance on the somewhat threadbare “ Colgate 
case,” the Adams Mitchell case™ and the J. I. Case case,“ respondent says it 
merely selects as its customers those who sinele deal. 

20. To so assert, on this record, is to semanticize. To so hold, on this record, 
is to effectively emasculate the law and to provide a plausible and easy evasion 
of both its aim and prohibition. The words “condition, agreement, or under- 
standing” were designedly employed hy Congress to prevent evasions on tech- 


7 Commission’s Fxhibit 78 (104). 
8 Commission’s Exhibit 78 (71). 
® Commission’s Exhibit 78 (131). 
Tr. 1668. 


nef. F. T. C. v. Beechnut Packing Co., 257 U. S. 441; U. 8. v. Schrader’s Sons, Inc., 252 
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nical arguments as to whether informal understandings rose to the dignity of 
formalized written commitments, particularly where, as here, the latter were 
sueceeded by the former, without substantial change in practical operation. 

21. Without detailed discussion of the cases relied on, suffice it to say that no 
agreement or understanding was found to exist in any of them; that in the 
J. I. Case matter the “single dealing” affected only part of defendant's customers, 
even there the court emphasized that Case could not directly or indirectly’ 
employ coercion, pressure or business policy to obtain any understanding or 
condition. There were such instances but the court there found them to be 
sporadic and de minimis. 

22. The record here is far different. Respondent's policy is practically uni- 
versal and unyielding. Respondent has proved that its Johnson and Evinrude 
motors are two of the oldest, if not the oldest, outboard motors made, the best 
known, the most widely advertised and most widely accepted and wanted on the 
market. Cutting off or threatening to cut off dealers reselling such motors by 
mere letter of cancellation is “business pressure” if not “commercial coercion.” 
A typical telegram from respondent’s sales manager to a field salesman reads: 
“How come dealer Princes Wickenburg selling Martins. Wire action you are 
taking.” Another reads: “Geissler was warned last year about handling 
Scott-Atwater and I don’t believe he deserves another chance. * * *.’""" There 
are also instances in the record showing stores writing respondent that its local 
dealer is handling other outboard motors and in the same letter asking to be 
substituted for the local dealer. 

23. If, as claimed, it is purely unilateral selection, rather than conditional 
sale or mutual understanding, the emphasis would seem to be, on respondent’s 
part, on past performance of the prospect; net, as here, on future practice. 

24. Here respondent offers its motors.clearly stating that, if bought, no other 
motor must be offered for resale by the purchaser. Purchase with that knowledge 
conclusively implies, without benefit of Williston, acceptance of and agreement 
to the condition of sale. The record shows that respondent’s dealers so regarded 
it, as exemplified by a letter from a cancelled Johnson dealer in Chisholm, Min- 
nesota, to respondent on August 7, 1948: 

“It certainly was a bomb from out of the skies this morning when I received 
your notification of the termination of the Johnson franchise. Well you are 
acting according to the original agreement without question. * * * If motors 
had been more plentiful, or my allotments a little larger, I would have accepted 
no other make of motor ever. * * * 

“T hope you can see the picture my way and reinstate me as a Johnson dealer, 
and I will never again have another make of new motor in my place of busi- 
ness.” *” 

Another letter from respondent to a dealer of May 6, 1948, states: 

“We were under the impression that our policy in this regard was very thor- 
oughly understood. It has been publicized from time to time and frankly we 
were of the opinion that your outboard motor activity was entirely devoted to 
the Johnson line. Apparently this has not been the case.” ” 

A letter from the Evinrude sales manager to a salesman relating to the for- 
mer’s conversation with a visiting dealer who discussed taking on a competitive 
line, concludes : 

“So as matters now stand, Roy has agreed to go along with us and knows what 
will happen if he figures otherwise.” ” 

25. The conclusory finding therefore is that respondent has been, and as of the 
date of the complaint was, making sales and contracts for the sale of its John- 
son and Evinrude outboard motors in commerce to its direct factory dealers and 
distributors on the condition, agreement, or understanding that they shall not 
purchase or deal in any outboard motors manufactured by a competitor or 
competitors of respondent. Respondent, through the practice set forth in the 
above findings, controls the sales policy of all purchasers of its outboard motors, 
including direct factory dealers, distributors, distributors’ dealers, and associate 
dealers of direct factory dealers, to the extent of preventing them from selling 
the products of respondent’s competitors. 

26. Gale has never had, does not have, and is not charged with having, a 
single dealing or exclusive dealing policy such as Johnson and Evinrude and the 


1 Commission’s Exhibit 78 (95). 
16 Commission’s Exhibit 98). 
17 Commission’s Exhibit 7 

18 Commission’s Exhibit 7 d 
2#® Commission's Exhibit 78 (144). 
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policies and practices of the latter as found above extend to each other—that is, 
Johnson will not sell to an Evinrude dealer or vice versa. 

27. The agreements entered into by Johnson and Evinrude with dealers were 
not requirements contracts. They did not provide for the purchase from John- 
son or Evinrude by the dealer of all outboard motors required or sold by the 
dealer. They did not provide for the purchase by any dealer of any stated or mini- 
mum quantity of outboard motors, nor did they provide for the sale to the dealer 
by Johnson or Evinrude of any stated quantity, or minimum number, of outboard 
motors. Respondent did not require dealers to purchase any minimum quantity 
of motors. 

28. These agreements, sometimes referred to as franchises, are for respondent’s 
fiscal year, renewable upon expiration and terminable by either party on thirty 
days’ written notice. From this, respondent argues that its dealers have that 
freedom which Congress sought to insure them by Section 3 of the Clayton Act— 
that the dealer is free to buy where he pleases. Legally and technically this is 
partially correct. Realistically, it is not. Respondent, as one of its witnesses put 
it, is the General Motors of the outboard industry ; the oldest and best according 
to its proof. Its motors are prestige products, the most widely advertised and 
sought after. Its dealerships are apparently avidly sought after and its products 
find a ready and profitable market. The commercial balance between respondent 
and its dealers is so lopsided that rarely does a dealer cancel. Out of thirty 
terminations documentarily evidenced in the record, only one was by the dealer, 
Bloomingdales of New York City, which is too big to submit to any such sales 
policy as respondent’s. As respondent has proved, most outboard motor dealers 
are economically weak. The compulsion to behave is far stronger than any desire 
to buy and sell free of restriction. To this is to be added the dead loss of former 
local and “tie-in” advertising, and the more modest problem of disposing of stock 
parts. Upon termination, respondent sometimes buys these back, sometimes does 
not. Furthermore, while a dealer may cancel, he still may not merchandise the 
motors of all makers, it’s either Johnson, or Evinrude, or others but there is no 
freedom of varied or universal choice. Lastly, optional termination by the buyer. 
as here, was present in both the Dictograph Products Inc. v. F. T. C. (217 FP. (2d) 
821), and the Anchor Serum Company (217 F. (2d) 867), cases. 

29. Outboard motors are designated for convenience principally as to size by 
horsepower rating but two motors of the same, or substantially the same, horse- 
power rating vary in construction, price and other details. Respondent’s Johnson 
and Evinrude Motors Divisions have consistently manufactured and offered for 
sale a fairly complete line of outboard motors, ranging in size from low horse- 
power ratings to high horsepower ratings. All other manufacturing competitors 
of respondent, exce)t one, have consistently manufactured and effered for sale 
more limited lines of outboard motors consisting principally of low horsepower 
ratings. Beginning in 1949 the manufacturer of Mecury motors began to offer 
a full line of motors. 

30. After the remand in this proceeding, counsel supporting the complaint of- 
fered direct evidence to show that the effect of respondent’s exclusive dealing 
“may be to substantially lessen production, or tend to create a monopoly” in the 
testimony and records of three of respondent’s competitors. 

31. The first of these was Champion Motors Company, whose president testi- 
fied in considerable detail. Respondent’s counsel asserts this to be incredible 
because of many contradictions between it and that of numerous other wit- 
nesses.” For the purposes of these findings, this testimony is disregarded, al- 
though counsel for respondent nevertheless cites and relies on it in some instances 
where it supports his argument. Regardless of that, however, the statistics 


the company cannot be called false. These show dollar volume of sales as 
ollows: 


$5, 394, 373. 49 $1, 015, 418. 35 
3, 425, 785. 94 ** 1, 418, 200. 99 
21 Commission’s Exhibit 80. 


and unit sales as follows: 


75, 474 
39, T75 


22 (‘ommission‘s Exhibit 81. 


*” The request of counsel for respondent that he be branded as a false witness by 
ig finding is denied. There are other reasons for direct conflict than deliberate 
ying. 
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32. Respondent's counsel asserts that Champion's annual report of 12-31-48 
explains fully the 46.3% drop in unit sales for 1948 over as due to delay 
in securing aluminum permanent mold eastings seriously reducing production 
at the height of the selling season, and a strike at the plant of Champion’s 
supplier of aluminum die castings. But the cited report says the sales decline 
was due only in part to these two factors. 

33. Respondent’s counsel also seeks to explain the 73.2% decline in Champion’s 
unit sales in 1949 over 1948 as due in the first place to Champion moving its 
plant that year, and again cites Champion’s annual report as so stating. There 
is no annual repert of Champion for the year 191 in evidence—only those for 
the fiscal years. 1948 and 1950. The report for the year 1950 includes October 
and November of 1949; the remainder is the first ten months of 1950. The 
move was apparently in 1950—not in 1949. Secondly, counsel points to the 
business recession in 1949 as producing a 38% drop in sales, but the record 
shows this only as to “vinrude and Johnson whereas Champion’s sales decline 
in units was far more—73.2%. Thirdly, counsel asserts that Champion's in- 
ability to produce to satisfy demand for its new Hydro Drive in 1950 explains 
its 1949 drop but there is no evidence as to 1949 of this new device. 

34. At most, this explaining away and counter-assertion of respondent is 
inadequate and speculative, subject to inference only, just as is the inference, 
without the witness’ rejected testimony, that the decline was due to respondent’s 
exclusive dealing. The hearing examiner is of the opinion that these precipitate 
declines were due in part to all these causes and perhaps to others as well, 
in what precise degree to each being unknown. 

35. The president of another competitor of respondent, the Scott-Atwater 
Company, manufacturing and distributing outboard motors under that name 
since 1946, testified, and it is so found, that its line was short in horsepower 
range compared to respondent’s, that respondent’s exclusive dealing policy made 
it difficult for his company to add dealers in the field, and that he was unable 
to get many first-class retail outlets; that he had less dealers in 1951 than when 
he entered the field in 1946 notwithstanding the expansion of his line in the 
interim at considerable capital expenditure. 

36. A third competitor, the National Pressure Cooker Company, manufac- 
tures, through a subdivision, the Martin Motor. Its records show its sales and 
number of dealers as follows: * 


DoHar volume Dealers 


$830, 033. 83 
, 526, 305. 91 
, 815, 059. 78 
, 039, 534. 36 
, 438, 164. 97 


The cause of the decline reflected- above is in dispute. The company’s vice 
president in charge of sales since 1949 attributed the decline to respondent’s 
exclusive dealing arrangements. The former general manager attributed it to 
satisfaction of pent-up war demand; recession in 1949; improper inspection and 
rejection; connecting rod trouble resulting in large returns and repairs with 
consequent dealer and customer dissatisfaction ; and failure of top management 
to originate or offer new horsepower ratings and improvements. He stated 
flatly that respondent’s exclusive dealing arrangements had no material effect 
on Martin sales. Dispute with top management over these matters of policy 
led to this witness’ discharge by the company in June 1949. The former general 
manager’s testimony regarding cause of sales decline is largely corroborated by 
two other witnesses—one, Martin’s exservice manager ; the other, a distributor— 
and the lack of experience in the outboard field of the vice president and the 
fact that he had no connection with it until June 1949 gives the weight to 
respondent’s contention that its sales policy was not the sole or even primary 
cause Of Martin’s sales decline and it is so found. 

37. The fact that Martin’s vice president in charge of sales was, prior to his 
appointment in June of 1949, a millinery salesman, or a peddler of pots and pans 
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as respondent’s counsel refers to him, does not detract from his personal know!- 
edge of being told by respondent’s dealers, whom he approached in an effort to 
sell Martin motors, that, although some of them wanted to buy Martin, they 
could not because it would be at the risk of losing their Johnson or Evinrude 
franchise; or from his evidence that Martin did not have a satisfactory number 
of first class or satisfactory dealers to market its product and that Martin did 
not have as complete horsepower range as did respondent. 

38. Whether or not respondent’s exclusive dealing policy was the direct and 
sole cause or the partial cause of the decline in the sales and dealerships of 
those of its competitors who testified, or whether this was due, as indicated, to 
other causes, wholly or in part, the fact remains and it is so found that respond- 
ent’s policy did foreclose a substantial number of established dealers to those 
competitors who sought satisfactory outlets for their outboard motors, thereby 
substantially lessening and hindering their competitive efforts and causing them 
substantial injury. 

39. The Martin distributor for lower Michigan since 1948, who directed his 
early efforts toward building up a dealer organization, found that he was con- 
siderably handicapped by two factors—having only a 7.2-hp. motor in 1948, a 2.3- 
hp. and a 4.5-hp. motor in addition in 1949 and a 10-hp. motor added in 1950; 
and by respondent’s exclusive dealing policy. He was never able to sell his 
Martin motors to a Johnson or Evinrude dealer, although several of them would 
have purchased his motors had it not been as one Johnson dealer expressed it, 
“restrained from handling any competing line of engines by my franchise” and 
by another, “Johnson forbade him taking any other line on. If he had been able 
to his business would have increased.” Even his one 7.2-hp. motor would have 
complemented the Johnson line since the latter then had no horsepower rated 
motor between 5 and 10. The best dealer for his organization was an established 
marine dealer of good repute, with facilities and experience for constant mainte- 
nance and service and in business long enough to have built up contacts. In 
his area respondent had most of these dealers. Because of respondent’s exclu- 
sive dealing policy, he was therefore confined to inferior dealers. His business 
declined in 1949 over 1948 but if he had had the subsequently introduced 10-hp. 
Martin moter, it would not have. He had unsuccessfully solicited other “good” 
dealers than respondent’s, succeeding in not much more than 10% of his 
attempts. Between 1948 and 1951 he increased substantially the number of his 
dealers apparently from other than competitive sources. He never had any 
exclusive dealing policy nor did Martin and some of his good dealers sold other 
brands than Martin. His lower sales in 1949 over 1948 were not in his opinion 
caused by respondent’s exclusive dealing policy but by his short line and by 
competitors bringing out new and attractive features such as gear shift and 
auxiliary gas tank which Martin did not have. He lost no good dealers to 
respondent until 1951. 

40. The Martin distributor or factory representative for Missouri, Lllinois and 
Iowa from 1948 to 1951 lost four dealers to respondent at Mattoon, Illinois: 
Mount Carmel, Illinois; Harrisburg, Illinois; and Poplar Bluff, Missouri. They 
had been selling Martin motors, or Martin motors and others, but when they were 
franchised by respondent to sell either Johnson or Evinrude they ceased to buy 
Martin’s because they “had to agree not to sell another motor” or “if they wanted 
another line, then they could forget the franchise” from respondent. Some of 
these outlets had been established by this distributor and from his standpoint 
were good outlets. He was never able to sell to a dealer handling respondent’s 
motors. Because he knew respondent’s policy, he would not ordinarily contact 
Johnson or Evinrude dealers who, in some cases, were the best outlets but did 
reach the point at times and in various places where he could find no other suit- 
able outlet and approached them—without suecess, however. He had in his terri- 
tory about 200 dealers in Martin motors of which about 15% were first Class 
outlets, the remainder being second class or lower. He was not always able to 
sell dealers handling other makes than respondent’s but he did not lose any 
dealers to such other makes. The four accounts which he lost to respondent 
were buying 20, 25, 10 and 15 motors annually, respectively. Two of them con- 
tinued to sell Martins surreptitiously after taking on Johnson but sales of Martins 
fell to almost nothing. This distributor preferred a dealer to handle only his 
brand but some of them did not and he made no effort to compel them to, To 
develop a good dealer from seratch takes from one to three years. Johnson 
dealers in his territory, where he lost his four accounts, were selling 40 motars 
a year. When he lost these accounts to respondent he had to seek other outlets 
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and develop them but the substitutes were not as good as the ones he had lost. 
If a Martin dealer took on another make, Martin’s sales to that dealer would de- 
crease. His principal competitors were respondent and the makers of Mercury. 

41. One of these four accounts denied, in testifying for respondent, that he 
had become a Johnson dealer prior to the date of issuance of the complaint and 
that he had ceased dealing with Martin as of that date or for the reason that 
respondent’s policy required him to; further, that he was dissatisfied with the 
Martin motor because it did not have the new features other outboards had, 
did less advertising and was two or three years behind Martin competitively. 
His outboard business was only about 1% of his total sporting goods business. 

42. Another Martin dealer in St. Louis, whom the Martin dealer had estab- 
lished and built up, although not considered a first-class outlet, testified for 
respondent that he sold Martin motors exclusively until May of 1951 but had 
tried to obtain a Johnson franchise because of his dissatisfaction with the 
Martin motor; that it was obsolete; that key personnel had left the Martin or- 
ganization; that it was an incomplete line, not up to date, and he could see no 
future in it for himself. 

43. The distributor for Scott-Atwater outboard motors in most of Michigan 
since 1948 testified that on starting to merchandise them, “we just went out to 
attempt to find dealers in outboard motors and as such went to the dealers who 
we thought were the finest marine dealers that you could go to, and we found 
that they were tied up with other competitive motors,” in many cases, respond- 
ent’s, and that he was unable to sell them because “we were told when we called 
on these various outlets that they were franchised on an outboard motor and 
that they were happy with their present franchise and that as such if they con- 
sidered other motors they were in jeopardy of losing their present franchise.’ 
When he called on dealers in other makes than respondent’s, he was able to sell 
and he secured multiple distribution. He found no other make of motor in his 
area handled on an exclusive or single basis than respondent’s. Seott-Atwater 
has no objection to its dealers handling other makes. All of respondent’s dealers 
in his area were desirable dealers to him. Unable to secure what he regarded 
as the best dealers, he solicited what he regarded as second-rate outlets. Scott- 
Atwater was then selling only two sizes of motors, one of which the 7.5 hp 
would have, in his opinion, “rounded out” the Johnson and Evinrude line in a 
dealer’s stock because neither of these at that time had a motor at, nor near, 
that horsepower rating but he was unable to sell that motor to any of respond- 
ent’s dealers. He was unable to build wp what he considered a strong dealer 
organization. In addition to outboard motors, witness’ organization sold a varied 
line of household appliances. As of May 1951 it had about 100 dealers for Scott- 
Atwater motors but witness did not know how many handled that motor only. 
He preferred a dealer to do so because in his opinion the dealer could do a better 
job for him. However, he had both single and multiple dealers who were doing 
comparable jobs. Single dealers, in his experience, concentrate on that one line 
and do a better job for him but he did not know whether they did a better job for 
themselves. He was not only unable to sell respondent’s dealers in setting up 
his organization but due to the short line of Scott-Atwater at that time had some 
difficulty in selling to dealers in other makes than respondent’s, but he had a 
number of Mercury and Martin dealers take on his line. As a distributor, it is 
good business for him to handle only one line of outboard motor. It takes about 
$900.00 to become a small dealer. No dealer can make a living selling outboard 
motors only. Witness knew of no dealer who carries as many as seven different 
brands of outboard motors and would not franchise such an outlet. Three dif- 
ferent brands were the most he knew of being carried. 

44. On this question of distributor effect and injury, it is also found that 
pent-up. postwar demand for outboard motors caused respondent to ration sup- 
plies thereof to its dealers during 1946, 1947, part of 1948 and again in 1950 and 
1951 but in spite of these insufficient shipments respondent refused to allow its 
dealers to buy and resell competitive motors and terminated its franchise with 
them if they did. There is substantial documentary evidence in the record that 
respondent's exclusive dealing policy caused some of its dealers curtailed sales 
and volume. - 

This competitive race for dealers between respondent and its competitors and 
the latter among each other is shown in the following table in which Company H 
is identified as respondent’s Johnson and Evinrude Divisions, Gale products not 
selling through dealers. Company G is Martin Motors. Companies A and C 
are omitted—one was bought out and the other discontinued manufacturing 
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motors. Company D is omitted as it furnished no dealer figures. Blanks indi- 
cate no figures available: ™* 


Number of dealers as of— 





893 
944 
201 
2, 891 
7,421 
934 
3, 324 
3, 750 


Company: 
eet 


15,098 | 18, 963 | 19,484 | 20,268 | 19, 085 





45. The evidence is preponderant that an established outlet, in business for 
years, with the public confidence, reputation, and contacts which that usually 
connotes, is the best outlet for outboard motors, particularly where, as is usual, 
such an outlet has trained service mechanics; that it takes from 1 to 3 years 
or even longer to develop someone new to the outboard business to the point of 
becoming a satisfactory dealer. 

46. From the above evidence of effect on distributors, it is found that respond- 
ent’s exclusive dealing policy adversely affected its own dealers during some 
years by curtailing their business potential and deprived them of unlimited choice 
of brands and that it hampered and prevented distributors of other brands from 
securing satisfactory outlets by foreclosing many, if not most, of the best outlets 
to them and indirectly therefore affected manufacturers of competitive brands in 
the same way. At the least it was a clog and obstruction in the competitive race 
for outlets. 

47. There is no substantial evidence of any injury to outboard motor retail 
dealers of brands competitive with respondent’s Johnson and Evinrude motors— 
on the contrary, the evidence is affirmatively the other way and the fact is so 
found. 

48. There is no evidence that the buying public had any difficulty in finding 
dealers from whom to buy motors manufactured by competitors of respondent, 
and the fact is so found. 

49. In addition to the negative evidence developed by cross-eXamination, re- 
spondent has offered, and due to the language of the remand, there was received, 
much statistical and other evidence as an “economic” excuse or justification for 
the sales policy complained of, or as proof that the prescribed effect of that 
policy does not in fact exist. 

50. Thus, respondent has shown, testimonially and by surveys, that about 95% 
of outboard motor dealers prefer to handle only one brand of motor, that less 
than 5% handle 2 brands and % to 1% handle 3 or more brands®* and that this 
is because the outboard motor market is thin, seasonal, nonnecessitous for the 
most part; that outboard motors require constant service and repair, hence, 
adequate parts inventory; that parts are not interchangeable between brands; 
that the outboard motor business is always incidental to other lines of mer- 
chandising and is easy and relatively inexpensive to enter; that location is rela- 
tively unimportant and credit unnecessary, although there is conflict in the evi- 
dence on the latter; that no competitor of respondent requires exclusive dealing 
from its outlets, hence, single dealing is not imposed by respondent but is a 
spontaneous and voluntary matter with dealers; and that single dealing is fre- 
quent among competitors’ dealers also. The evidence as to whether long and 
specialized training is necessary to become a dealer, whether a good mechanic 
can service different brands equally efficiently, whether different horsepower 
ratings of different brands would complement. satisfactory competitive brand 
lines, is in conflict, which conflict it is not necessary herein to resolve because 


% Respondent’s Exhibit 22-G to —M. 

* This naturally raises the question: Why have the licy if respondent can secure 
single dealings from 95% of the dealers without it? he commercial reasons therefor 
were never satisfactorily explained to this examiner (Tr. 1593-5). 
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all this evidence was flatly rejected as a defense by both the Commission and 
the Court of Appeals in the recent cases of Dictatograph Products, Inc, (217 F 
(2d) 821), and Anchor Serum Company (217 F (2d) 867). Simitarly re,ected 
therein were the Claims, here made in more muted fashion, that this exclusive 
dealing was not initiated or imposed by the respondent on the buyer or that such 
restriction is really for the benefit of the latter. 

51. Respondent has also proved, and it is so found, that its Evinrude motor has 
been known to the public since 1909, its Johnson, since 1922; that these motors 
have been long and favorably known to and sought after by the public; that it has 
contributed more improvements and “firsts” than any of its competitors ; that its 
motors are among the best, if not the best, on the market; that it makes a wider 
range of sizes in both lines than most of its competitors; that it maintains schools 
for the training of dealers and service personnel at great expense; that it spends 
wore on advertising than any of its competitors, and in some years than all of its 
competitors did ; and that it maintains more salesmen than any of its competitors. 
This is claimed to show that respondent’s often dominant, always substantial, 
share of the market was not due to its exclusive dealing policy. But the record 
shows the latter to have been consistently adhered to since respondent's organi- 
wition. On this record, and from the very nature of the “policy” it is impossible 
to say that it did not contribute, and contribute strongly, to its position of 
affluence and economic power in the industry and with its necessarily insulating 
effect against competition, inevitably contributes to the maintenance of that 
position. 

52. Respondent has proved, and it is so found, that from respondent’s incorpo- 
vation in 1986 to May 15, 1951, 79.5% of its Evinrude dealers had had no previous 
experience before becoming such, and 69.8% of Johnson dealers had likewise had 
uo previous experience in selling outboard motors before becoming dealers. 
Johnson sent out 3,000 questionnaires to obtain this information and received 
back 2,215 replies; Evinrude sent out 2,200 questionnaires and received 
back 1,941 replies. Broken down further, Johnson had 898 replies from dealers 
who became such prior to World War II, 636 of whom had had no previous 


experience in selling outboard motors prior to becoming Johnson dealers; 212 
had had such experience. Of 1,317 replies from dealers who became such since 


World War II, 911 had had no previous experience; 406 had had. Comparable 
data for Evinrude showed of 957 replies of pre-World War II dealers, 792 had 
had no previous outboard experience but 157 had had; and of 984 replies from 
post-World War II dealers, 682 had had no previous outboard selling experience 
hut 297 had had. Respondent has also shown, and it is so found, that its dealer 
turnover between 1941 and May 15, 1951, was 53% for Johnson dealers and 73% 
for Evinrude dealers. This evidence is claimed by respondent to show that out- 
lets with no previous outboard experience can be developed into dealers, and this 
is so found also, But that can be no justification for respondent foreclosing expe- 
rienced and “developed” dealers from its competitors or their distributors. The 
fact that the latter can go the longer and more expensive route is no answer to 
the law’s evident command that they should have equal competitive opportunity 
to sell through all dealers, “developed” as well as ignorant. Here they have been 
walled off from the best outlets and left to persuade and train newcomers. 

53. Next, respondent has proved, and it is so found, that a number of manu- 
facturers of outboard motors have entered the industry since respondent's or- 
ganization in 1936; that as of 1951, these were all still actively engaged therein ; 
that during this period some of its competitors have increased their business 
while others have lost ground; therefore, that its sales practices had no actual, 
and have no potential, effect on competition. This same claim was made, argued, 
and laid to rest in the Dictograph Products, Ine., case, supra. Furthermore, the 
record shows that in 1946 it cost a capital outlay of $1,500,000 to produce one size 
motor, the cost being substantially higher now, and $350,000 to add one more 
Size, 

54. Respondent has also shown, and it is so found, that its dealers are pri- 
marily engaged in a wide range of other pursuits ranging from marine dealers 
and sporting goods stores to undertakers, optometrists, insurance agents, and 
barbershops. Then, by taking 18 of the most prevalent of these occupations and 
zoing to the 1948 U. S. Census for the number of such establishments in the na- 
tion, respondent arrives at the figure of 963,551 potential outboard motor dealer 
prospects as a basis for argument that there are plenty of prospects available to 
competitors. This argument ignores the fact that outboard business is geographi- 
cal as well as seasonal; that there are many unprofitable areas for outboard sale 


74645—56—pt. 2——-11 
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in the nation; that it takes from one to three or more years to develop a dealer ; 
that it takes six months to a year to train service mechanics ; that respondent has 
many, if not most, of the best dealers in some localities and that as respondent 
itself asserts there is a relatively low saturation point for the number of worth- 
while outlets. Lastly, this “plenty of business for everyone” argument was like- 
wise interred by the Dictograph decision. 

55. All this evidence of economic necessity or justification was ordered received 
and considered by the remand. It has been so received, considered, and is re- 
jected for the reasons stated. In its remand, the Commission did not hold or 
indicate that any or all of it was necessarily considered as a defense or justifica- 
tion except by the implication arising from ordering it received and considered. 
There is no Commission opinion since then so holding. On the contrary, since 
remand, the Commission has successfully defended appeals in Dictograph Prod- 
ucts, Inc., and Anchor Serum Company, in which much of this same evidence was 
rejected by it and the two Circuit Courts of Appeals have affirmed. The hear- 
ing examiner is of course bound to follow these decisions. To sustain as defenses 
the evidence summarized in paragraphs 49-54, supra, would, as the Second Circuit 
said in another connection “quite effectually draw the teeth of Section 3 and of 
the antitrust laws generally” ™ and in effect amend it to provide exemption for 
all those sellers who supply side line products only. 

56. The instant case is far stronger than the Dictograph case. Dictograph’s 
sales volume was almost $2,000,000 a year, respondent here in 1950 on Johnson 
and Evinrude alone sold more than $17,000,000; Dictograph is third largest in 
its industry, respondent here is the largest, accounting for never less than 33% 
up to 50% of sales; Dictograph had one-fifth of the prime dealers, respondent had 
no less than one-third of all dealers. Furthermore, there is here more substantial 
evidence of inability of respondent’s competitors and their distributors to secure 
adequate outlets because of respondent’s “single dealing practice and policy,” 
and some evidence of loss of sales by respondent’s competitors. 

57. Respondent’s counsel argues that the Dictograph case is not in point, 
because hearing aids are the sole product handled by Dictograph dealers whereas 
outboard motors are a side line to other businesses. To the hearing examiner 
this is a distinction without a difference. Hearing aids are a side line to many 
dealers. The law makes no differentiation in the “goods, wares, and merchan- 
dise” as to whether they are main or incidental products to a dealer. Lastly, 
outboard motors are no more of a side line or incidental line than hog cholera 
serum, nail polish, or salt were to the dealers involved in the following cases: 

Anchor Serum v. F. T. C. (217 F. (2d) 867) 
F.T.C.v Revlon Products Corporation, Docket 5685 
International Salt Co v. U. 8. (332 U. S. 392) 

58. The conclusory finding, therefore, is that respondent has, in commerce, sold 
its outboard motors on the condition, agreement, or understanding that the 
purchasers thereof would not deal in the outboard motors of respondent’s com- 
petitors and that the effect thereof has been and may be to substantially lessen 
competition and tend to create a monopoly. 


CONCLUSIONS OF LAW 


1. Respondent has sold its Johnson and Evinrude outboard motors to pur- 
chasers thereof in commerce, for resale, on the condition, agreement, or under- 
standing that such purchasers will not deal in outboard motors manufactured 
and sold by competitors of respondent. 

2. Because of such condition, agreement, or understanding the great majority 
of purchasers from respondent have refused to deal in, and in fact have been 
prevented from dealing in, competitive products. 

3. As a result thereof, such purchasers have been deprived of their freedom 
to deal in all makes of outboard motors. That such purchasers may or do wish 
to deal in one make of outboard motors only is no defense. That they must 
be left free to do so, if they wish, is the primary purpose of section 3 of the 
Clayton Act. 

4. As a result of this exclusive dealing condition of sale, respondent’s com- 
petitors and their distributors have been foreclosed from a substantial segment 
of the best marketing outlets, have been relegated to creating, training, and 
developing inexperienced potential outlets and have thus been hampered and 
restrained in marketing their products. 


217 F. (2d) 821. 
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5. The number of the best marketing outlets thus foreclosed by respondent 
constitutes both quantitatively and qualitatively a substantial and important 
segment of outboard retail distribution. 

6. As a result of this exclusive dealing condition of sale, respondent’s com- 
petitors have suffered loss of sales, which condition will, in all probability, con- 
tinue if not become more marked. 

7. The effect has been and will be to substantially lessen competition between 
respondent and its competitors, and this exclusive dealing condition of sale has 
the tendency to create a monopoly in respondent in the sale of such outboard 
motors. 

8. The acts and practices as herein found constitute a violation of the provi- 
sions of Section 3 of the Clayton Act (15 U. 8. C. A. 14). 


ORDER 


IT IS ORDERED that the respondent, Outboard Marine and Manufacturing Com- 
pany, a corporation, and its officers, agents, representatives, and employees, 
directly or through any corporate or other device, in connection with the offer for 
sale, sale, or distribution of outboard motors for boats, or parts therefor, or 
other similar or related products in commerce, do forthwith cease and desist 
from: 

1. Selling or making any contract or agreement for the sale of any such 
products on the condition, agreement, or understanding that the purchaser 
thereof shall not use, or deal in, or sell, outboard motors or parts therefor, 
or other similar or related products supplied by any competitor or competitors 
of respondent. 

2. Enforcing or continuing in operation or effect, any condition, agreement, 
or understanding in, or in connection with, any existing contract of sale, 
which condition, agreement, or understanding is to the effect that the 
purchase of such products shall not use or deal in outbvard motors or parts 
therefor, or other similar or related products supplied by any competitor 
or competitors of respondent. 

FRANK Hier, Hearing Examiner. 

JULY 13, 1955. 


—- 


Exureit B-1 
UNITED STATES OF AMERICA 
BeroreE FEDERAL TRADE COMMISSION 
DOCKET NO. 5822 
IN THE MATTER OF THE Marico CoMPaNy, INC., A CORPORATION 


INITIAL DECISION 


By Webster Ballinger, Hearing Examiner. 


Pursuant to the provisions of the Act of Congress entitled “An Act to supple- 
ment existing laws against unlawful restraints and monopolies, and for other 
purposes,” approved October 15, 1914 (the Clayton Act), the Federal Trade 
Commission on October 24, 1951, issued and subsequently served its complaint in 
this proceeding upon The Maico Company, Inc., a corporation, charging it with 
having violated and now violating the provisions of Section 3 of said Act. Re- 
spondent answered, and thereafter hearings were held at which testimony and 
other evidence in support of and in opposition to the allegations of the com- 
plaint were introduced before the above-named hearing examiner theretofore 
duly designated by the Commission, which said testimony and other evidence 
were duly filed and recorded in the office of the Commission. Thereafter, the 
proceeding regularly came on for final consideration by said hearing examiner 
on the complaint, answer thereto, testimony and other evidence, proposed find+ 
ings as to the facts and conclusions submitted by respective counsel (oral argu- 
ment not having been requested), and said hearing examiner, having duly con- 
sidered the record herein, makes the following findings as to the facts, con- 
clusion drawn therefrom, and order: 
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FINDINGS AS TO THE FACTS 


Paragraph One. The Respondent, The Maico Company, Inc., is a corporation 
organized, existing, and doing business under and by virtue of the laws of the 
State of Minnesota, with its principal office and place of business located at 
21 North Third Street, Minneapolis, Minnesota. 

Paragraph Two. Respondent is now, and for many years last past has been, 
engaged in the manufacture, sale and distribution of hearing aid instruments 
and other acoustic products, together with parts and accessories therefor; the 
principal line of products manufactured, sold and distributed by respondent is 
now, and has been, a line of hearing aid instruments which are advertised and 
sold under the trade name “Maico”. Said products are nationally advertised 
and enjoy wide sales throughout the various States of the United States. Said 
products are sold by respondent to numerous purchaser distributors located in 
each of the several states of the United States and the District of Columbia for 
resale and use therein, and are transported from the place of origin across state 
lines to the respective purchasers. Respondent maintains, and at all times men- 
tioned herein, has maintained a constant current of trade and commerce in 
respondent's products between and among the various states of the United 
States, the territories thereof, and in the District of Columbia. 

Paragraph Three. In the course and conduct of its business, the respondent is 
now, and during all the time mentioned herein, has been in substantial competi- 
tion in interstate commerce with persons, firms and other corporations in the 
sale and distribution of its hearing aid instruments and parts and accessories. 

Respondent is among the largest of the various competing hearing aid com- 
panies. One of its officials testified that it ranked either fourth, fifth, or sixth 
in volume of units sold. Its development prior to the year 1948 and its relative 
position in the hearing aid industry in that year are represented by respondent 
in a “supplement” attached to the respondent’s distributor franchise agreements 
entered into subsequent to approximately September 8, 1948, as follows: 

“Maico was started as a one-man company in 1935, was incorporated in 1937, 
and has since grown steadily to the position of a world-wide manufacturing 
concern with several domestic subsidiary companies, more than 100 distributors 
and dealers in the United States, foreign branches and affiliated companies, and 
an extensive distributor representation overseas. In hearing aid sales volume, 
it ranks close to the top of the list, not only in the United States, but in Switzer- 
land and other areas as well. In the field of audiometry, it occupies an out- 
standing position throughout the world, and its record for pioneering and scien- 
tific research is an enviable one. In the brief period between 1945 and 1948, its 
sales volume has shown the amazing increase of 310%—and the increase con- 
tinues. Our progress has been achieved with the help of franchised distribu- 
tors who are steadily growing in number and business stature.” 

Paragraph Four. Respondent sells, and to a very limited extent consigns, its 
said products to distributors for resale or sale to the public. Since December 
15, 1945, respondent has entered into franchise agreements with its distributors 
upon two printed forms (hereinafter referred to as “first’’ and “second forms”) 
and by “letter agreements.” 

The first form was used during the period between December 15, 1945, and 
approximately September 8, 1948, and continued in full force and effect until 
cancelled. This form contains, among others, the following provisions: 

“Distributor desires to purchase and resell certain products of Company and 
the Company is willing to grant to the Distributor exclusive right to do so within 
certain territory upon the conditions hereinafter expressed.” 

(The territory assigned to the Distributor is then described. ) 

“3. The Distributor agrees to order and purchase exclusively from the Com- 
pany and the Company agrees to ship to the Distributor on a consignment basis, 
or on such other basis as the Company shall elect, consistent with its established 
credit policies, all of the Distributor’s requirements of hearing aids, audiometers, 
medical, and acoustical instruments, and such other products as the Company 
shall manufacture, distribute, or offer, as hereinafter listed herein or which 
may be subsequently included herein by the mutual agreement of the parties 
hereto, or offered by the Company for sale by the Distributor, and the Distributor 
agrees to pay for such products, at the price set opposite each product, at the 
time and in the manner specified by the Company consistent with its established 
a policies, which price is sometimes hereinafter called the ‘Distributor 

rice.’ 
Product Distributor Price.” 


1 OE TNT ip y= 
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The second form has been continuously used since September 8, 1948, and, 
among others, contained the following provisions: 

“1, Company hereby grants to Distributor exclusive right to sell such of Com- 
pany’s hearing aids, audiometers, and other medical acoustic products as may 
be generally offered by Company to distributors or included herein by mutual 
consent, together with batteries, parts, and accessories, in the following described 
territory : 

* * a * * + * 


sp 


2. Distributors agree to order and purchase exclusively from Company and 
Company agrees to sell to Distributor, on terms as hereinafter set forth and 
subject to Company's ability to make delivery, Distributor’s requirements of 
the products described in Paragraph One (1) hereof, and Distributor further 
agrees to devote his entire time and attention and his best efforts to promote 
the sale of Company products; to maintain a suitable sales office, or offices, 
adequately staffed for local and territorial sales coverage; to render adequate 
service to users of Company’s products; to conform to Company’s credit, sales, 
guarantee and service policies as set forth in Company’s Distributor Policy 
Manual, Franchise Supplement, current bulletins, and in its advertising to the 
public, and to refrain from selling, marketing, distributing, or otherwise deal- 
ing in other brand or secondhand merchandise or indulging in any trade prac- 
tices or doing anything which may in any way impair or adversely affect the 
goodwill or reputation of Company.” 

Four distributors are operating under “informal letter agreements” entered 
into between January 1, 1947, and December 1, 1950. 

Paragraph Five. At present, there are 54 franchise agreements entered into 
with distributors under the first form: 65 under the second form, and 4 “infor- 
inal letter’? agreements, making a total of 123 franchise agreements with dis- 
tributors in full force and effect. In addition thereto there are 58 subdistrib- 
utors, each operating in territory assigned to one of the 123 distributors, under 
the distributor agreement in force in the particular territory in which each 
operates, and being bound by the terms and conditions thereof. The distributors 
and subdistributors are independently owned and operated, sell at retail to the 
public and as of December 1, 1950, there were 181 retail outlets located in each 
of the 48 States and in the District of Columbia, most of whom operate under 
the name “Maico Hearing Aid Service.” 

Respondent's policy is and has been to insist upon its distributors complying 
with the exclusive dealing provisions of its agreements with them. Only in 
some exceptional cases, arising during the last two and one-half vears, has 
respondent’s vice president in charge of sales permitted a distributor to deal 
in like products of a competitor. 

*aragraph Six. Respondent's total dollar sales of its produets to its distribu- 
tors during 3 fiscal years (September 1 to August 31) were as follows: 


7 40 g 3 rorths 
947- ¢ ib ’ 
1947-48 194849 1949-50 1950 


Hearing aids ; ; tone , 067, 786 $1, 120, 150 | $974, 075 $224, 098 
Parts and accessories ie shia 521, 503 612, 064 | 603, 137 | 179, 816 
Other instruments seb ace ; es 223, 447 | 159, 073 | 350, 521 | 09, 521 


1, 927, 733 | 503, 435 


1,912,736 | 1, 891, 287 


Paragraph Seven. Respondent’s policy of prohibiting its distributors from 
dealing in the products of its competitors applies not only to the sale of new 
merchandise but extends to secondhand merchandise of competitors taken 
in by its distributors on trade for which an allowance was made on the pur- 
chase price of a new hearing-aid instrument. Prior to February 28, 1950, 
respondent’s policy was, as stated in its second form of agreement referred to 
in Paragraph Four, to require its distributors “to refrain from selling, market- 
ing, distributing, or otherwise dealing in other brand or secon‘hand mer- 
chandise.” Subsequent to Febuary 28, 1950, this policy was relaxed to the extent 
of permitting its distributors to grant trade-in allowances on Maico hearing 
aids and resell them to the public, but prohibited its distributors from “dealing 
in used hearing aids of comnetitive make” as evidenced by a “memorandum 
letter” dated February 28, 1950, sent to all of respondent’s distributors, which 
was in part as follows: 
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“Our current Distributors franchise agreement provides that distributors are 
not to sell second-hand merchandise. 


. * * + * * * 


“We recognize that as a practical matter used Maico hearing aids have, in 
many cases, actually been sold by our distributors where they commanded a 
higher market price than the factory trade-in value. The attitude of the Federal 
Trade Commission and the Department of Justice is that action by a manu- 
facturer which results in taking salable instruments off the market tends to 
restrain trade. In view of our recent withdrawal of the trade-in program, this 
Bulletin constitutes formal waiver of any rights we may have under franchise 
provision or otherwise to restrict the sale of used Maico hearing aids by our 
distributors. 

“We do not, however, sanction the dealing in used hearing aids of competitive 
make since neither Distributor nor Factory have adequate facilities for service 
or repair and for those and other obvious reasons cannot reasonably be expected 
to stand back of the product.” [Italics supplied.] 

Paragraph Eight. In some cases where respondent’s distributors considered 
it advantageous to deal in competitive products their franchise agreements were 
canceled, the primary reason assigned for cancellation being failure to deal 
exclusively in respondent’s products, as evidenced by the following letter ad- 
dressed to O. H. Allen, Providence, Rhode Island, dated April 16, 1947, and 
signed by “M. A. Mason, Secretary, The Maico Company, Inc.”: 

“Please take this as notice of termination, effective immediately, of the Maico 
Distributor’s Franchise Agreement entered into between you and the Maico 
Company, Incorporated, on December 21, 1945. 

“This termination is based on your failure to order and purchase your re- 
quirements in hearing aids, audiometers, and medical and acoustical instru- 
ments exclusively from the Maico Company, selling, marketing, distributing and 
generally handling competitive products, and failure to comply with the specified 
and established credit policies of the Company.” 

Paragraph Nine. The franchise agreements and methods of sale adopted by 
respondent as hereinbefore described constitute sales or contracts for sale of 
respondent’s hearing aids, parts and accessories and other products on the con- 
dition, agreement or understanding that the purchasers hereof shall not deal 
in like products sold and distributed by competitors of respondent. The aggre- 
gate dollar volume of said products annually sold by respondent to its distributors 
under restrictive conditions, understandings, and agreements as set out in its 
Franchise Agreements was substantial. 

Paragraph Ten. By the terms and provisions of respondent’s franchise and 
informa! letter agreements with its 123 distributors, 181 retail outlets located in 
the principal cities of the United States and conducting a substantial segment 
of the business of the hearing-aid industry in the United States, have been and 
are now precluded from trading in competitive products, which have substantially 
lessened competition in said trade areas; and respondent, during all the time 
mentioned in the complaint would have been, and would now be in free and open 
competition in the sale of such products in commerce in said trade areas were 
it not for the suppression of said competition in the manner and form herein- 
above described. 

Paragraph Eleven. The agreements for the sale and resale of hearing aids 
and parts and accessories and other products on the aforesaid conditions, agree- 
ments, and understandings that the purchaser shall not sell or deal in like or 
similar products of competitors may have, has had, and now has, the effect of 
substantially lessening competition in the line of commerce in which the re- 
spondent is engaged and in the line of commerce in which the customers and 
purchasers of respondent are engaged; and has had, and now has, a tendency 
to create a monoply in respondent in the sale in commerce of such products 
sold by respondent. 

CONCLUSION 


The acts and practices of the respondent as hereinabove found constitute a 
violation of Section 3 of the Act of Congress entitled “An Act to supplement 
existing laws against unlawful restraints and monopolies and for other pur- 
poses,” approved October 15, 1941 (the Clayton Act). 


ORDER 


Ir rs Orveren that the respondent, The Mico Company, Inc., a corporation, 
its successors or assigns, officers, representatives, agents, and employees, di- 
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rectly or through any corporate %r other device, in connection with the offering 
for sale, sale, or distribution of uearing aids, hearing aids parts and accessories, 
special instruments, and other similar and related products in commerce, as 
“commerce” is defined in the Act of Congress entitled “An Act to supplement 
existing laws against unlawful restraints and monopolies, and for other pur- 
poses,” approved October 15, 1914, commonly known as the Clayton Act, do 
forthwith cease and desist from: 

1. Selling or making any agreement for sale of any such products on the 
condition or understanding that the purchaser thereof, shall not use or 
deal in or sell the goods, wares, and merchandise of a competitor or com- 
petitors of respondent. 

2. Enforcing or continuing in operation or effect any condition, agree- 
ment, or understanding in, or in connection with, any existing sales agree- 
ment which condition, agreement, or understanding is to the effect that 
the purchaser of said products shall not use or deal in the goods, wares, 
and merchandise of a competitor or competitors of respondent. 


WEBSTER BALLINGER, 
Hearing Examiner. 
NOVEMBER 10, 1952. 
Exuisit B-2 
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By Mason, Commissioner : 

This matter is before the Commission upon an appeal by the respondent from 
an initial decision holding that it has entered into and enforced exclusive dealing 
contracts with retail dealers of hearing aids in violation of Section 3 of the 
Clayton Act. The hearing examiner found in his initial decision that this exclu- 
sive dealing contract requirement may have, has had, and now has the effect of 
substantially lessening competition and has a tendency to create a monopoly. 

Upon examination of the record, * * *, we find that the hearing examiner 
has excluded or stricken all evidence relating to the actual competitive effect of 
respondent’s exclusive dealing requirement. His entire decision is based on the 
presumption that there must have been lessening of competition because re- 
spondent is either the “fourth, fifth or sixth” largest company in the hearing-aid 
field; it has had exclusive dealing contracts with its retail distributors since 1945 
(128 [81] distributors in 1950) and during that period of time its business has 
increased greatly : 


I i ae a a ee eae eae (Approx.) $600, 000. 00 
Ri Ne et a ID 1, 912, 736. 00 
LN hii Seiiacadiens topside paces ex cada cols chi hie in ish enna meee ce eta a io ie ce 1, 891, 287. 00 
TI ik Bicol ska acicitimnanpneasiiatitaat dace acre tell ae lie siedblitcnescatpiiedaiiiaai 1, 927, 733. 00 


The hearing examiner rejected all of respondent’s attempts to present evidence 
for the purpose of showing (1) that there has been an increase in the number 
of its competitors, (2) that the volume of business of its competitors has in- 
creased, (3) that its share of the market has been decreasing, (4) that its dealers 
constitute a small percentage of the total number of hearing-aid dealers in the 
country, and (5) other matters relating to effect on competition. 
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These factors, in our opinion, all have a very real bearing on whether there 
may be, or already has been, a substantial lessening of competition due to 
respondent’s exclusive dealing contracts. The examiner likewise refused to 
allow counsel supporting the complaint to present testimony by competitors of 
actual foreclosure of a portion of the market to them as a result of respondent’s 
contracts. 

The hearing examiner presumed the existence of a lessening of competition 
yet excluded evidence which might show facts to the contrary. This exclusion 
was based on an interpretation of the Supreme Court’s decision in the Standar« 
Stations case' to the effect that such evidence as to the economic effect of the 
challenged contract is immaterial and surplusage. 

From our reading of the statute, we cannot conclude that evidence of the 
effect of an exclusive dealing agreement on competition is immaterial in a Federal} 
Trade Commission proceeding alleging violation of Section 3 of the Clayton Act. 
The Supreme Court did not require evidence of competitive effect under the 
circumstances of the Standard Stations case, ruling that it was sufficient to show 
that competition has been forclosed in a substantial share of the line of commerce 
affected. In its decision, it stated that courts were most ill suited to make an 
appraisal of economic data to determine the actual effect of a practice on com- 
petition, such a determination being virtually impossible for ascertainment by 
the courts. 

It is significant that at the same time the Court pointed out the Federal Trade 
Commission was adequately equipped to weigh all relevant economic factors. 
For it noted: 

“Our interpretation of the Act therefore, should recognize that an appraisal 
of economic data which might be practical if only the latter [i. e., the Federal 
Trade Commission] were faced with the task may be quite otherwise for a judge 
unequipped for it either by experience or by the availability of skilled assistance.” 
(Standard O'1 Co. yv. U. 8., supra, p. 310.) 

The view of the Commission’s functions is not novel. Congress created the 
Commission : 


“with the avowed purpose of lodging the administrative functions committed 
to it in ‘a body specially competent to deal with them by reason of information, 
experience, and careful study of the business and economic conditions of the 
industry affected, and it was organ’z2d in such a manner, with respect to the 
length and expiration of the terms of office of its members, as would ‘give to 
them an opportunity to acquire the expertness in dealing with these special ques- 
tions concerning industry that comes from experience. Report of Senate Com 
mittee on Intertsate Commerce, No. 597, June 13, 1914, 68d Cong. 2d Sess., pp. 9, 
11.” (Federal Trade Commission vy. R. F. Keppel & Bro., 291 U. 8. 304, 314 
(S. Ct., 1984).) 

The need for specialized consideration in matters involving complex economic 
factors and the intention of Congress that the Federal Trade Commission should 
give such consideration to these matters has often been recognized by the 
Supreme Court, as for instance, in the Cement case in which is stated: 

“In the Keppel case the Court called attention to the express intention of 
Congress to create an agency whose membership would at all times be experi- 
enced, so that its conclusions would be the result of an expertness coming from 
experience. We are persuaded that the Commission’s long and close examina- 
tion of the questions it here decided has provided it with precisely the experience 
that fits it for performance of its statutory duty. The kind of specialized 
knowledge Congress wanted its agency to have was an expertness that would 
fit it to stop at the threshhold every unfair trade practice—that kind of practice, 
which if left alone, ‘destroys competition and establishes monopoly.’ Federal 
Trade Comn’s vy. Raladam Co, (283 U. 8. 648, 647, 705; Sup. Ct. 1951)”. Federal 
Trade Commission v. Cement Institute et al, (333 U. S. 683; Sup. Ct., 1948). 

A reading of Section 3 of the Clayton Act clearly indicates Congress intended 
to outlaw only those exclusive dealing agreements which are lessening or which 
if alowed to continue will probably lessen competition or tend to create a 
monopoly. We believe the structure of the Federal Trade Commission was 
specifically designed to make decisions involving this type of complex economic 
problem. To refuse to exercise our talents as an administrative tribunal in 
these cases because the courts feel “ill suited” to weigh all of the relevant 


1 Standard Oil Co. of California y. United Statea, 337 U.S 





. 298, 69 S. Ct. 1051 (1949). 
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factors, would deprive the country of the very services which we were created 
to furnish. 

We cannot decide this matter on the record before us. To reach a reasoned 
decision we must have the facts. Therefore, this matter must be remanded to 
the hearing examiner for the development of a record sufficient to enable us 
to determine the effect of respondent’s practices on competition. 





Exnursir B-3 
UNITED STATES OF AMERICA 


BerorE FepERAL TRADE COMMISSION 
Commissioners : 
Edward F. Howrey, Chairman 
Lowell B. Mason 
James M. Mead 
Albert A. Carretta 
John W. Gwynne 
DOCKET NO. 5822 


In THE MATTER OF THE MAICO COMPANY, INC., A CORPORATION 


ORDER GRANTING APPEAL IN PART, SETTING ASIDE INITIAL DECISION AND REMANDING 
PROCEEDING TO HEARING EXAMINER 


This matter is before the Commission upon respondent’s appeal from the initial 
decision of the hearing examiner, briefs in support of and in opposition to said 
appeal, and oral argument of counsel. 

In support of its appeal respondent contends that the record herein does not 
establish that its exclusive dealing contracts with its distributors has had or 
may have any adverse effect on competition and that, therefore, the complaint 
herein should be dismissed. Respondent also takes exception to certain of the 
findings, to the conclusion and to the order in the initial decision. It also excepts 
to the hearing examiner’s rulings granting a motion, to strike certain evidence, 
excluding certain exhibits and rejecting certain offers of proof. 

An examination of the record shows that the hearing examiner struck or 
excluded from the record certain evidence relating to the effect on competition 
of the exclusive dealing provisions in respondent’s contracts with its distributors. 
For the reasons stated in the written opinion of the Commission, which is being 
issued simultaneously herewith, the Commission is of the opinion that evidence 
relating to the effect of these contractual provisions on competition is relevant 
and material to the issues herein and should have been received and considered. 

The Commission, however, does not believe that this matter should be dismissed 
but is of the opinion that the initial decision should be set aside and the pro- 
ceeding returned to the hearing examiner for the reception and consideration 
of such material evidence. Respondent’s exception to the hearing examiner’s 
failure to dismiss the complaint, therefore, should be denied. 

Consideration of respondent’s other objections to the initial decision is not 
believed necessary as that decision is being set aside. 

The Commission, therefore, being of the opinion that material evidence neces- 
sary for a proper consideration of this matter has been erroneously excluded 
from the record: 

Ir Is ORDERED that respondent’s appeal from the initial decision is granted in 
part and denied in part in the manner and to the extent hereinabove indicated. 

IT IS FURTHER ORDERED that the initial decision is hereby set aside. 

Ir IS FURTHER ORDERED that this matter is hereby remanded to the hearing 
examiner for reconsideration of all rulings rejecting or striking evidence in the 
light of this decision, for exception of proper evidence relating to the compe- 
titive effect of the exclusive dealing provisions of respondent’s contracts, and 
for further appropriate proceedings in due course. 

By the Commission, Commissioner Gwynne not participating for the reason 
that oral argument herein was heard prior to his appointment to the Commission. 

Commissioner Mead concurs in the result in the light of the facts in this case. 


[SEAL] ALEX. AKERMAN, Jr., 
Secretary. 
Issued: December 7, 1953. 
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Exnuisit B-4 
Unitep States OF AMERICA 
BEFORE FEDERAL TRADE COMMISSION 
DOCKET NO. 5822 FILED: APRIL 5, 1955 
IN THE MATTER OF THE MAICO COMPANY, INC., A CORPORATION 
INITIAL DECISION 


Frank Hier, Hearing Examiner. 

Pursuant to the provisions of the Clayton Act, as amended by the Robinson- 
Patman Act (15 U. 8S. C. A. 12), the Federal Trade Commission on October 24, 
1950, issued its complaint in this proceeding against respondent, upon whom such 
complaint was duly served and thereafter answered. 

Respondent is a Minnesota corporation located at 21 North Third Street, 
Minneapolis, Minnesota, and is engaged in the manufacture and sale of hearing 
aids, parts and accessories under the trade name “Maico.” 

Subsequent to service of the complaint and answer thereto a number of hear- 
ings were held at which evidence in support of and in opposition to the allega- 
tions of the complaint was taken and thereafter on November 10, 1952, the hearing 
examiner rendered his initial decision from which respondent appealed and on 
December 7, 1953, the Commission granted said appeal, set aside the initial de 
cision and remanded the proceeding for the taking of further evidence and for 
the reconsideration of various exclusionary rulings of the hearing examiner. 

The hearing examiner, previously presiding, being then about to retire (man- 
datorily), the proceeding was transferred to the undersigned hearing examiner 
who thereafter proceeded to carry out the command of the remand and pursuant 
thereto further evidence was taken in support of the allegations of the com- 
plaint and some evidence offered by respondent in opposition thereto. 

On March 28, 1955, counsel for the parties hereto entered into a stipulation 
providing for entry of a consent order disposing of this proceeding under the 
Rules of Practice of the Commission, which stipulation appears of record. By 
the terms thereof, respondent admits all of the jurisdictional allegations set forth 
in the complaint and stipulates that the record herein may be taken as if the 
Commission had made findings of jurisdictional facts in accordance with such 
allegations. Respondent expressly withdraws its answer previously filed herein 
and waives a hearing before the hearing examiner or the Commission, the making 
of findings of fact or conclusions of law by the hearing examiner or the Com- 
mission and waives all other and further procedures before the hearing examiner 
and the Commission to which respondent may be entitled under the aforesaid 
Clayton Act or the Rules of Practice of the Commission. 

Respondent agrees by said stipulation that the order hereinafter entered shall 
have the same force and effect as if made after a full hearing, presentation of 
evidence, findings and conclusions thereon and respondent specifically waives 
any and all right, power, and privilege to challenge or contest the validity of the 
order entered in accordance with the stipulation. By the terms of said stipu- 
lation, respondent further agrees that the stipulation, together with the com- 
plaint, shall constitute the entire record herein; that the complaint herein may 
be used in construing the terms of the order hereinafter entered, which order, 
upon motion of respondent or of counsel supporting the complaint or up motion 
of the Commission, may be altered, modified or set aside in the manner provided 
by the statute for the orders of the Commission. Respondent further agrees 
that the stipulation is subject to approval in accordance with Rules V and XXII 
of the Commission’s Rules of Practice and that the order hereinafter entered 
shall have no force and effect unless and until it becomes the order of the 
Commission. 

Counsel for the parties so stipulating and on the basis of the foregoing, the 
undersigned hearing examiner concludes on the basis of the foregoing and in 
conformity therewith makes the following order : 


ORDER 


IT 18 ORDERED that respondent, The Maico Company, Inc., a corporation, and its 
officers, agents, representatives, and employees, directly or through any cor- 
porate or other device in connection with the offering for sale, sale or distribution 
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of hearing aids, audiometers, other medical acoustic products, batteries, parts 
and: aceessories therefor, or other similar or related products in commerce as 
“commerce” is defined in the Clayton Act, do forthwith cease and desist from: 

1. Selling or making any contract or agreement for the sale of any such 
products on the condition, agreement, or understanding that the purchaser 
thereof shall not use, or deal in, or sell any such products supplied by any 
competitor or competitors of the respondent. 

2. Enforcing or continuing in operation or effect any condition, agreement, 
or understanding in, or in connection with, any existing contract of sale, 
which condition, agreement, or understanding is to the effect that the pur- 
chaser of said products from respondent shall not use, or deal in, or sell any 
such products supplied by any competitor or competitors of respondent. 


FRANK HIkEr, 
Hearing Examiner. 
APRIL 4, 1955. 


ExHisit C 
COALESCENCE OF LEGAL AND ECONOMIC CONCEPTS OF COMPETITION 


Address by Hon. Edward F. Howrey, Chairman, Federal Trade Commission, 
prepared for delivery before the section on antitrust law of the New York 
State Bar Association, New York, N. Y., January 26, 1955 


COALESENCE OF LEGAL AND ECONOMIC CONCEPTS OF COMPETITION 


The Attorney General of the United States recently prophesied that this year 
promises to be one of special antitrust significance in the work of his Department.’ 
I venture to say that the same will be true at the Federal Trade Commisison. 

The Commission has already instituted varicus programs designed to give 
its statutes new vigor. The Antitrust Division has undertaken like measures, 
and, in addition, the Attorney General’s National Committee to Study the Anti- 
trust Laws has attracted national attention. 

Certainly no one can deny that we are currently witnessing a reaffirmation 
by both agencies of the principle that a judicious national antitrust policy is an 
unexpendable article of faith in our political and economic democracy. While 
there may be differences of opinion with respect to the implementation of this 
policy, there should be no doubt in anyone’s mind that the public is obtaining 
a progressively greater return on its antitrust dollar. 

Instead of listing our accomplishments during the past year, I should like to 
discuss, If I may, one of our most challenging and intriguing antitrust problems; 
namely, the per se doctrine versus the rule of reason approach, and the depend- 
ency of the latter on a greater coalescence of legal and economic concepts of 
competition. 

The per se violation doctrine means that certain practices are in and of them- 
selves unlawful, that is, the conduct is considered unreasonable per se; the 
effects on competition are automatically and conclusively presumed and are not 
dependent upon examination of industry and market facts.’ 

Diametrically opposed is the so-called rule of reason approach. This approach 
draws the line between zones of legal and illegal conduct through a considera- 
tion of relevant economic factors; the market is analyzed to determine whether 
the restraint merely regulates competition or whether it is such as may suppress 
or even destroy competition.* 


1 New York Times, October 1, 1954, p. 10. 

2? Agreements among competitors involving such practices as price fixing and boycotts 
are frequently cited by the courts as per se Violations. And Congress. itself, has prohibited 
certain penetioes as such, for example, secs. 2 (d) and 2 (e) of the Robinson-Patman Act. 
ioe paper does not deal with these but rather with the growth and extension of the per se 

octrine. 

%In the Chicago Board of Trade case, Mr. Justice Brandeis said : 

“Every agreement concerning trade, every regulation of trade, restrains. To bind, to 
restrain, is of their very essence. The true test of legality is whether the restraint im- 
posed is such as merely regulates and perhaps thereby promotes competition or whether it 
is such as may suppress or even destroy competition. To determine that question the court 
must ordinarily consider the facts peculiar to the business to which the restraint is 
applied; its condition before and after the restraint was imposed; the nature of the 
restraint and its effect, actual or probable. The history of the restraint, the evil be- 
lieved to exist, the reason for adopting the particular wer the purpose or end sought 
to be attained, are all relevant facts” (246 U. S. 231, 238 (1918) ) 
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Stated another way, the question, in terms of FTC practice, is whether or not 
the Commission will sit as a tribunal of experts and conduct a factual inquiry 
into legal and economic issues. 

In the past three decades the industry of this Nation has seen growth and 
change that are without parallel in history. New products, new markets, and 
vast new industries have come into being; we have seen two important periods 
when our economy was so predicated upon war or preparation for war that al- 
most every business in America was affected. 

It is not surprising therefore that those charged with law enforcement or 
adjudicative responsibilities found the dynamics of our industrial compiex 
difficult of analysis. It was quite human, and no doubt appeared to them more 
efficient, to develop and apply self-operative, automatic rules of illegality and 
thus to avoid the heavy burden of proof. 

However valid this initial motivation may have been, administrative agencies 
and the courts should now shoulder the responsibility inherent in examining 
relevant economic factors. The very complexity of the economy itself demands 
that antitrust decisions should not be made in a factual vacuum. Almost every 
antitrust case presents issues which are basically economic; we use our legal 
procedures merely to resolve them. 

During the years that followed the Trenton Potteries and Socony Vacuum 
decisions, the Commission probably did its share in expanding the per se approach. 
This prompted me to observe in 1953, at Ann Arbor, that critics of the Com- 
mission had maintained that it was not the body of experts Congress intended ; 
that it had become instead a prosecuting agency employing laborious procedures 
and rigid interpretations without regard to the relationship of law, business 
economics, and public policy. I took the position then, and still do, that if this 
were true, that if an administrative tribunal does nothing but promulgate per 
se doctrines, then the rationale for its creation disappears. It may as well give 
way to the prosecutor. 


The role of the economist 


This leads to a consideration of the role of economic data in administrative 
and judicial proceedings, particularly in ascertaining and adjudicating the 
ultimate question of injury to competition. Professor Oppenheim said in 1952, 
“Antitrust lawyers and antitrust economists face a joint task of overcoming 
existing barriers to greater coalescence of the judicial and the economic doctrines 
of antitrust. They are the ones who should provide the guides to clarification 
of * * * fundamental antitrust issues, * * *” 

This coalescence has not occurred nor has it progressed to a satisfactory 
degree. Lawyers and economists alike have the habit of emphasizing the differ- 
ences between legal and economic concepts of competition, rather than recog- 
nizing that the antitrust laws are here to stay and require, or at least should 
require, the use of economic evidence in analyzing markets and in determining 
competitive effects. 

When an economist speaks on the subject of competition, restraint of trade, 
or monopoly, he usually stresses the point that economic theories do not provide 
any legal standards nor formulate any tests or criteria of liability under antitrust 
laws. Many lawyers do likewise declaring that the legal significance to be 
given a particular set of facts has no relationship whatsoever to their economic 
significance. 

The economist says he is a social scientist interested only in human behavior 
and the fundamental relationships between men and business. The lawyer says, 
“That’s all right for the professors, but I am concerned merely with formal 
statutory rules enforceable in the courts.” 

This may all be true under current economic and legal theories. But if I may 
say so, without offense, it is about time the lawyers and the economists recognize 
that large and important changes have taken place in our economy, and prepare 
a new approach dealing with the problem of competition and monopoly in 1955 
under present antitrust laws. Surely these laws were mean to deal with the 
subject that interests both the economist and the lawyer, namely, man and 
business. 

If this is not done, and done fairly soon, I venture to prophesy that the forward 
march of the per se doctrine will continue and the rule of reason approach, for 
which we have been struggling at the Commission, will lose ground. 

Lawyers frequently complain that they must exercise great care because the 
economist’s use of a particular word may be misleading from a legal stand- 
point. Words like “monopoly,” “competition,” “discrimination,” etc., are given 
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a meaning in economics which may sometimes differ considerably from the mean- 
ing in law, and vice versa. 

This confusion of terms has been an important barrier to the successful use of 
economic analysis in antitrust cases, and yet the solution seems fairly simple. 
The economist should be asked to furnish an analysis of relevant economic factors 
within the context of the statute itself." He should not be called upon to write 
a general treatise on competition or monopoly, nor should he be asked to inter- 
pret or define the statute, or to decide the boundaries or limitations of the law. 

Keonomists generally agree, regardless of their school, that the competition 
which the antitrust laws seek to preserve cannot be defined in terms of absolute 
or perfect competition. Most economists regard “perfect competition’ and “pure 
monopoly” only as theoretical extremes of possible market situations.© They 
recognize that between these extremes there are such concepts as “imperfect 
competition,” “workable” or “effective competition,” “oligopoly,” and “monopo- 
listic competition.” 

Some economists belong to the behaviorist school while others belong to the 
structuralist school. The former focus attention upon the performance of the 
industry and the behavior of the firms in the industry as the key to the com- 
petitive situation. The latter group looks to the market structure; e. g., to the 
number of sellers or buyers present in the particular market. My own belief 
is that these are not mutually exclusive viewpoints. In most situations market 
structure and behavior are inseparable and in many situations an examination of 
the relevant facts will involve both structural and behavior considerations. 

In June of 1954 I gave a paper before the American Marketing Association in 
which I outlined 16 tests, standards, or criteria for determining competitive 
effects. These tests were not meant to be all-inclusive and would, of course, 
vary from case to case. The market, the industry, the statute, and the type of 
violation involved would form the frame of reference. But they are, I think, 
the type of criteria that lawyers and economists should be able to agree upon as 
guides or factors in determining competitive effects in a particular market. 

I would like briefly to discuss some of these factors: 


1. The number of comparable sellers in a market and their relative size 


An acceptably competitive condition requires a sufficient number of independent 
companies to assure that no one company will have monopoly power, that is, 
power over price or power to exclude competitors. Unless numbers are already 
large in a given market, a reduction of numbers may involve reduction of com- 
petition. Where it is alleged that genuine economies of scale, or other consid- 
erations (including the capacity to innovate), permit only a small number of 
sellers, close scrutiny must be given to the competitive situation. 

In addition to numbers of sellers, their relative size is important. Relative 
size refers to market shares or market power. Absolute size, as measured by 
number of employees, dollar volume, or dollar value of assets, ordinarily has ne 
particular significance in determining the presence or absence of effective compe- 
tition. But the share of the market occupied by a particular firm is one of the 
important bits of evidence bearing on market power and competition, 


2. Opportunities for entry into the market 


Freedom of opportunity for rivals to enter the market is a fundamental 
requisite of effective competition. This condition is necessary if there is to be, 
in the long run, a sufficient number of sellers to prevent markets from tending 
toward monopoly. The exclusion of new rivals is a major impairment of com- 
petition, and the power to exclude rivals is usually associated with the power 
to eliminate rivalry among those already in the industry. 

When there is little or no new entry into a given field, alternative explanations 
must, of course, be considered. Perhaps, for example, there is no economic 
justification for new enterprises. In any event, the existence of barriers to 


entry is a matter of proof and should be shown. The facts should not be 
presumed. 





* See especially U. 8. v. E. I. du Pont de Nemours € Co., 118 F. Supp. 41 (D. Del. 1953). 

5 See opinion of Judge Leahy in U. 8, vy. BE. I. duPont de Nemours & Co., supra. For 
an excellent discussion, see Brief for the United States on Liability, U. 8S. v. United Shoe 
Machinery Corp., 110 F. Supp. 295 (1953) ; Oppenheim, Divestiture as a Remedy Under 
the Federal Antitrust Laws, Economic. Background, 19 Geo. Wash. Law Rev. 120—122 


(1950) ; Stocking and Watkins, Monopoly and Free Enterprise, Twentieth Century Fund, 
pp. 13, 49 (1951). { 
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3. Opportunity for survival 


Often competitive behavior can best be defined as a struggle for survival. Ad- 
mitting that profit is the witimate*goal, a company must maintain its market 
position today in order to provide an acceptable balance sheet tomorrow. Thus 
withdrawals of firms from a market should be carefully analyzed. Facts of 
mortality and exit may be as important as those relating to entry. 


4. Growth and profits 


It is quite obvious that growth and profits are linked together as objectives 
of a healthy and successful business enterprise. The principal road to increased 
profits is expansion. Opportunities for growth are therefore necessary for a 
competitively effective market. 

In a rapidly expanding industry, it is generally more difficult for established 
firms to dominate the market. In a static industry, on the other hand, where 
certain firms have a tight hold and are not actively competitive, they may, by 
inaction, not only discourage the entry of rivals but also discourage new methods 
and techniques. 

Other factors which may be relevant to an appraisal of the competitive 
characteristics of a market include (5) effective consumer choice of alternative 
goods and services, (6) balance of bargaining power between seller and buyer, 
(7) level of concentration, including the trend of mergers and acquisitions, (8) 
relationship between size and efficiency, (9) degree of price competition and 
competitive meeting of prices, (10) responsiveness of price to changes in costs, 
(11) degree of independence, (i2) efficiency in production, (13) efficiency in 
distribution, (14) flexible adjustments to changing markets, (15) presence or 
absence of unfair methods of competition, and (16) national defense require- 
ments. 

These 16 tests represent criteria that have received considerable attention by 
economists and it is not unreasonable to conclude that by now they should be 
prepared to fit them into the framework of the antitrust laws. 

It has been suggested that these factors cannot be administered successfully 
by the average district court; that to ask courts to go into matters of this kind 
might cause antitrust administration to become mired in a bottomless bog. 

‘this may or may not be true of the courts—personally, I do not think it is— 
but the Federal Trade Commission was designed and set up for the specific pur- 
pose of dealing with complex problems of industries and markets. It was to be 
staffed with business specialists—lawyers, economists, marketing experts, ac- 
countants and statisticians who could appraise economic data and market facts. 
It was given wide powers of inquiry and compulsory disclosure. It was, in 
short, created for the purpose of supplementing the work of the courts by fur- 
nishing expert guidance as to competitive effects. 

The importance of factors of this kind should therefore be recognized by the 
Comission at all stages, that is, in the initiation of antitrust case, in the develop- 
ment of a theory of the case, in planning and conducting the investigation, and in 
prescribing the remedy. 


Problems of evidence 


The success or failure of a rule of reason approach may ultimately depend 
* upon standards of admissibility for economic evidence. It is important to re- 
member in this connection that the Commission is an administrative tribunal, 
not a court; that while Commission action must be supported by “reliable, pro- 
bative and substantial evidence,” * technical rules of evidence are not applicable 
- to administrative hearings." At the same time I believe that the courts, as well 
as the Commission, must recognize a degree of flexibility in their procedures 
sufficient to permit reception of evidence of competitive effects not based wholly 
on absolute facts such as precise sales, costs, or profits." Hearing officers and 
judges should permit industry and company history, industry and company 
statistics, pricing and trade practices, price levels and variations in price, and 
other business facts to be shown by methods usually employed by practical mar- 
keting men—methods “resting mainly on common sense,” that is, upon “such * * * 


* Sec. 7 (c) of the Administrative Procedure Act, 5 U. 8. C. 1006c. 

7 Attorney General’s Manual on the Administrative Procedure Act, p. 76 (1947) ; F. T. C. 
v. Cement Institute, 333 U. 8S. 683, 705 (1948). 

® See 3 percent sample of shoe factories selected by Judge Wyzanski in U. 8S. v. United 
Shoe Machinery Corp., supra; see also projection of salesmen’s reports to show substitute 
product competition in U. 8. v. B. I. duPont de Nemours and Co., supra. 
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evidence as a reasonable mind might accept as adequate to support a conclu- 
sion.” 

Perhaps a sharper distinction could be made between facts designed to show 
competitive consequences and facts that are necessary to show conspiracy or 
a per se violation. Once a set of facts is in the record, the weight to be ascribed 
to different facts can be determined; it need not and often cannot be determined 
in advance. 

Market data should be considered admissible in the same proportion as the 
rule of reason approach is applied. This is essential because market informa- 
tion is never as precise or as subject to verification in cases where the rule of 
reason approach is taken as in those cases where one crucial fact or a few facts 
make the conduct unlawful per se. 

Data concerning companies not party to a proceeding are frequently necessary 
and present special problems. Such data are often required to determine mar- 
ket shares or relative standings of particular companies, or opportunity for 
entry, rate of growth, relative prices, and other matters relevant to an appraisal 
of the practice under scrutiny. It is, of course, true that in such cases the need 
for concrete and verifiable information must be balanced against the rights of 
companies not parties of record to protect themselves from disclosure of confi- 
dential information and trade secrets. 

Summaries, tabulations, charts, graphs, sampling, and polls of opinion should 
be admitted into evidence if antitrust enforcement is to succeed as a practical 
matter. The lawyer, the Commission and the courts should make a sincere 
effort to eliminate the unfavorable stigma that has attached to these devices. 
To put it another way, the statistical literacy of lawyers and judges should be 
improved. As one economist recently said: 

“In corporation management, when economic pressure compels the greatest 
efficiency compatible with prescribed reliability, this problem is solved by sam- 
pling. In judicial proceedings, however, the use of sampling is amazingly 
limited. One reason is that judges, having been lawyers themselves, are prop- 
erly suspicious of the zeal of lawyers seeking to advance the cause of their 
clients. Judges feel inadequately protected when they are forced to rely upon 
samples selected by adversaries. They are aware of the ease with which a sample 
can be rigged and the difficulty of detecting such bias. Because of this reluc- 
tance to rely on sampling, courts often do without relevant evidence or try to 
escape the peril of bias by rushing into the costly and time-killing citadel of the 
complete census. * * * Fortunately, there are sampling procedures which elimi- 
nate bias and which produce results of measurable accuracy.” ” 

Administrative agencies and the courts are presently weighing the two antithet- 
ical approaches to enforcement I have mentioned. At the Federal Trade Com- 
mission, I am glad to say, we have moved in the direction of a rule of reason 
approach in our recent decisional work. If this trend is to continue there must 
be a greater coalescence of legal and economic concepts of competition. 

Certainly the Congress intended that the Commission, as an expert body, en- 
force its laws not by applying a legalistic yardstick but by digging into the facts, 
analyzing them carefully, and issuing clear decisions. 

Mr. MacIntyre. Mr. Chairman, that concludes the material that we 
have to offer in the form of testimony for today. 

We have quite an imposing list of witnesses for tomorrow. 

The Cuairman. Without objection, we will stand in recess until 
10 o’clock tomorrow morning. 

(Whereupon, at 3: 45 p. m., the subcommittee recessed, to reconvene 
at 10a. m., Wednesday, November 16, 1955.) 

®See In the Matter of Pillsbury Mills, Inc., Docket No. 6000, decided Dec. 28, 1953; 


Consolidated Edison Co. v. N. L. R. B., 305 U. S. 197, 229 (1938). 
1 Dean, Current Business Studies, October 1954, p. 5. 
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The Robinson-Patman Act and Related Matters 


WEDNESDAY, NOVEMBER 16, 1955 


Hovse or REPRESENTATIVES, 
Sevecr ComMirree To Conpuctr a Srupy AND 
INVESTIGATION OF THE PROBLEMS OF SMALL BustNess, 
Washington, D.C. 

The committee met, pursuant to recess, at 10:10 a. m., in room 1301 
New House Office Building, Washington, D. C., Hon. Wright Patman 
(chairman) presiding. 

Present: Representatives Patman and Riehlman. 

Also present: Everette MacIntyre, staff director and committee 
counsel, Wm. Summers Johnson, assistant staff director and chief 
economist, and Victor P. Dalmas, assistant to minority members. 

The Cuamman. The committee will please come to order. 

Professor Dirlam, will you come forward, please? We are swear- 
ing the witnesses, Professor. 

Do you solemnly swear that the testimony you give before this 
investigating committee will be the truth, the whole truth, and noth- 
ing but the truth, so help you God ? 

Professor Dirtam. I do. 

The Cuairman. We are honored to have with us this morning the 
distinguished economist teacher, Joel B. Dirlam of the economics 
department of the University of Connecticut. Professor Dirlam is 
an outstanding specialist in the particular problems which this com- 
mittee is studying. He has made careful analyses of the records and 
some of the most important antitrust cases and has written extensively 
on price discrimination and other monopoly problems. 

Professor Dirlam’s new book entitled “Fair Competition, the Law 
of Economics of Antitrust Policy,” published last year by the Cornell 
University Press, has received wide recognition by both economists 
and lawyers working on antitrust problems, and this work is making 
a great contribution to a general understanding of discriminatory 
practices and how these practices come to be involved in antitrust 
laws. 


Professor Dirlam, we will be glad to hear from you. 


TESTIMONY OF JOEL B. DIRLAM, ASSOCIATE PROFESSOR OF 
ECONOMICS, THE UNIVERSITY OF CONNECTICUT 


Professor Dirrtam. I have a statement. 

The Cuarrman, That is all right, sir, you may proceed as you wish. 

Professor Drriam. In this statement I propose to examine the eco- 
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nomic basis for antitrust legislation against price discrimination, and 
to indicate broadly the current effect and potential impact of the 
Robinson-Patman ‘Act in the field of food and gasoline distribution. 
The economic principles that support the Robinson-Patman Act 
appear to be fairly clear. They can be illustrated by legislation 
passed by Congress and approved by economists many years before 
the Robinson-Patman Act appeared on the statute books. The 
ubiquity of large-scale production with heavy fixed and relatively 
insignificant variable costs and some excess ‘capacity has made it 
profitable for firms who can classify and isolate customers to practice 
price discrimination in the sale of a uniform product. Price dis- 
crimination may be desirable if it permits fuller utilization of plants 
and does not allow monopoly returns. Railroads, motor carriers, and 
public utilities are encouraged by regulatory commissions to take on 
additional business that will pay more than its out-of-pocket cost, if 
this will contribute to lowering the charges that have to be imposed 
on other shippers. The value- ‘of-service principle of ratemaking-has 
long governed this type of discrimination in the public interest. 
But it was also recognized at an early date that discrimination could 
injure the economy by allowing some shippers to evade their fair 
share of the burden of fixed costs, and, even worse, it could add to the 
costs of the prejudiced customers. Cities that suffered from rate dis- 
crimination could be checked in their growth; shippers might be 
bankrupted. This sinister side of discrimination was probably the 
decisive consideration le: ding Congress to pass the Interstate Com- 
merce Act of 1887. The “paramount evil,” according to the Cullom 
committee report, was “unjust discrimination between persons, places, 
commodities, or particular descriptions of traffic.” The “effect of 
the prevailing policy of railroad management” was— 
by an elaborate system of secret special rates, rebates, drawbacks, and con- 
cessions, to foster monopoly, to enrich favored shippers, and to prevent free 


competition. * * * 

It does not seem irrelevant to recall these consequences of railroad 
rate discrimination in connection with the Robinson-Patman Act. It 
was competition among the railroads that led to the inequities in 
treatment of places and shippers, and to extravagant reductions in 
some rates that led to higher rates for the points unprotected by 
carrier competition. Section 3 of the Interstate Commerce Act, in- 
effective as it may have been in the early years of the Commission’s 
history, was designed to shelter the small purchaser of transport serv- 
ice from the blasts of competition by large shippers who had secured 
unfairly low rates by the exercise of naked bargaining power. Con- 
gress in the 1880’s was well aware of the unfair advantages that big 
shippers like Standard Oil got by virtue of discriminatory rates. 
It was not the monopolistic profits of the railroads that this section 
of the act was intended to restrict, but the monopolistic advantages 
secured by their powerful and unscr upulous customers. 

Economists have never denied that, in this obvious form, discrim- 
ination is objectionable. It does not permit fuller utilization of re- 
sources or capacity; it simply shifts uses from one customer or sup- 
plier to another. Hence, in his pioneer work on the economics of 
overhead costs, J. M. Clark concluded, in a chapter on price discrim- 
ination that is still a landmark in economic analysis : 
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Where the discrimination merely transfers trade from one competitor to 
another, it does little to develop greater usefulness in the industrial equipment 


-as a whole, and has little positive value * * * The market will be in a better 


condition in proportion as it sloughs off all discriminations except those which 
have a clear tendency to tap strata of demand which would otherwise remain 
untapped, and to develop resources of our economic equipment which would 
otherwise remain unexploited. 

Clark did envisage one circumstance in which price discrimination 
might be in the general interest, in spite of the presumption against 
it. In industries where each firm has a “qualified” monopoly, price 
discrimination may be the mechanism by which the general level is 
reduced. 

Attacks on the Robinson-Patman Act have expanded this exception 
of Clark’s far beyond its pertinence and applicability to actual mar- 
kets. It may be that in some industries discrimination in favor of big 
or adroit buyers is necessary to touch off price reductions. But the in- 
dustries in which price discrimination of this kind is possible, bene- 
ficial, and illegal are not easy to find. To be able to discriminate, 
firms must sell a unform product like packers’ cans, soap flakes, or 
branded gasoline to customers who can be segregated in classes ac- 
cording to demand. 

But when the products are sold to different customers by different 
specifications, are perishable, have rapidly changing prices, or are 
marketed to numerous unclassifiable purchasers, discrimination is 
meaningless—and cannot be detected. There are, moreover, many 
sellers with such strong market power they never concede favors to 
big buyers. If the discriminations actually are to benefit the economy, 
they must lead to price reductions either by competitors or to the 
public by the firm receiving the concession. Marketing patterns or 
tensions must be such that if a concession is given to one purchaser, it 
will upset the price structure and lead to more general reductions, 
Persistent secret concessions that are supported or subsidized by higher 
prices to other customers can scarcely be defended on economic 
grounds. And it could be further argued that where a general overall 
reduction would be forthcoming as an alternative if it were not pos- 
sible to discriminate, the discrimination is undesirable. 

Price discriminations that might lead to greater price competition, 
might result in better use of resources, and which have been held to be 
illegal under the Robinson-Patman Act or avoided because counsel 
thought they might be illegal because they are unjustified by cost or 
competition certainly cannot be numerous or important. Much com- 
petition today, as Dr. A. D. H. Kaplan has so clearly shown, is of a 
predominantly nonprice character, particularly competition by the 
giant sellers—just those firms that, according to the critics of the act, 
are likely to price in a collusive fashion. It seems unlikely that the 
Aluminum Company of America or Johns Manville, Kennecott Cop- 
per or Du Pont, General Electric or International Harvester feel that 
they have received significant additional protection to their prices 
from the Robinson-Patman Act. Counting so heavily on innovations 
to get additional business, and being so strong in their fields to begin 
with, it is hard to see how, even if the act were not on the books, these 


and similar companies would have given concessions now held to be 
illegal. 
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There are three other points that should be made before turning to 
the actual impact of the act on food distribution and marketing: 

1. Experience, beginning with railroad rate wars of the 1860's, with 
unrestricted price discrimination by industries with high fixed costs 
had shown clearly enough that there was no floor to reductions. The 
Interstate Commerce Commission was finally given the power to set 
minimum rates. The whipsawing of grocery manufacturers during 
the depression, when concessions to one large food chain betokened 
ever greater cuts to an even more powerful buyer, Pro-Con, seemed 
likewise to spell bankruptcy, in short order for the canners or manu- 
facturers, with very little benefit to anyone. Although the sellers pro- 
tected by the act are not affected with a public interest in the narrow 
sense of railroads or utilities, it seems desirable in periods of slump to 
prevent unrestricted price reductions. In the sellers’ markets of today 
with operations at or close to capacity, price discrimination is less 
prevalent and there are few enforcement problems. 

2. Critics of the Robinson-Patman Act tend to overlook the fact 
that, as Professor Clark pointed out, overhead costs are so pervasive 
in modern business that almost any firm may, under pressure, adopt 
discriminatory tactics, small as well as large firms. Hence discrimina- 
tion cannot be defended on the ground that it is only the well-heeled 
monopolists who make illegal concessions. Evidence seems to point 
in the other direction, except for industries using collusive freight- 
absorption systems. 

3. Price discrimination presents serious problems in a context of 
vertical or horizontal integration. When Leas grocery chains can 
offset losses or subnormal returns in some areas by protected prices 
elsewhere, or integrated oil companies can take customers away from 
their own or other wholesalers by making bids below the posted prices 
for wholesalers, it is difficult to ignore the effects of these practices on 
nonintegrated competitors. 

One view is that it is always undesirable to interfere with the pric- 
ing process, but that if monopoly exists it should be eliminated. This 
does not appear to be a wholly satisfactory solution. It is true that if 
there were horizontal disintegration of giant food chains, the problem 
of local price discrimination might cease to trouble us. Current. judi- 
cial and economic mores, however, frown on dismemberment of “good 
trusts.” Divorcement of petroleum marketing from refining might 
at one stroke silence both the jobbers who complain about low prices 
to commercial accounts, and the retail dealers in price-war areas. 
With divorcement, both retailers and jobbers would be free to switch 
suppliers and refiners’ brands would lose their significance. Jobbers 
might find themselves able to buy from a variety of sources at non- 
discriminatory prices, and refiners would lose much of their incentive 
to maintain sales at subnormal tank-wagon prices to dealers in com- 
pany owned or leased stations. But it would be difficult to convince 
the courts today that that complete vertical or horizontal disintegra- 
tion of most petroleum companies was justified. 

With the giant integrated firms here to stay for good or ill, it seems 
even more desirable that antiprice discrimination statutes be available 
to protect the small, nonintegrated firms against unfair competition. 
Whether the Robinson-Patman Act. could or should force large groc- 
ery chains to have substantially identical prices in every store can 
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only be determined on the basis of the facts in each case. If the 
“equality of opportunity” bill is adopted some decision will have 
to be reached—assuming discriminatory cuts are made in accordance 
with a company policy of meeting all” prices of local competitors— 
about tne extent of injury to competition. To justify below-cost 
selling a giant grocery chain would have to have innocuous market- 
share objectives. 

Oil companies may now be able to justify reduced tank-wagon prices 
in price-war areas on the grounds that such reductions were made to 
meet competition, that there was no fostering of monopoly, and that 
if the cuts are not forthcoming dealers w ithout the cuts wiil be unable 
to survive. Yet price wars without a floor may eliminate noninte- 
grated wholesalers who cannot subsidize their losses on tank-wagon 
sales and must buy gasoline on the open market. There is reason to 
believe that independent wholesaling of unbranded or private brand 

casoline has been unable to survive the Connecticut price wars and 
f aced severe hardships in outlasting the Providence price wars. 

No detailed study of the effects of the Robinson-Patman Act on 
United States industry is available. 

[ might add here, that Prof. Corwin Edwards of the University 
of Chicago has launched such a study, and it should prove very valu- 
able when he has completed it. 

Discussions have centered about controversial or notorious cases and 
neglected areas where there has been no Commission action. Doubt- 
less, following the passage of the act, thousands of businesses revised 
their price quotations without fuss. American Can, for instance, 
reduced the spread of its quotations, and gave small buyers a larger 
discount. General Motors eliminated a special quantity discount 
that had bolstered big dealers. It is hard to believe that price com- 
petition has thereby suffered any dangerous paralysis. The new car, 
household appliance, and even heavy electrical equipment markets 
lave oecome much more highly competitive than ever before. 

In the grocery business, the years following the passage of the 
Robinson- Patena Act have witnessed a remarkable reduction in the 
costs of wholesale and retail marketing, traceable to the innovative 
daring of independent operators like the late Michael Cullen, whole- 
salers like Winston and Newell, and the leadership and counsel of 
such figures as the late Carl Dipman, editor of the Progressive 
Grocer, Gordon Corbaley, M. M. Zimmerman, and R. I. Treuenfels 
and other members of the Committee on Modern Food Distribution. 
Most people in the food industry feel that the Robinson-Patman 
Act enables them to turn their attention from negotiating special deals 
to concentrating on improvement in warehouse and retail efficiency, 
although price competition is probably just as vigorous at all levels 
as itever was. A glance at the level of retail and wholesale margins 
should be enough to convince on this point. 

The brokerage clause has continued to excite dispute. The wide- 
spread resort to sham brokerage prior to the act is usually offered as 
justification for unqualified prohibition of brokerage payments by 
sellers to buyers. Yet, economically, it would seem undesirable to 
foreclose the possibility of demonstrating that these concessions to 
buyers may be justified by cost savings. Nevertheless, it is difficult 
to be convinced that the public has suffered appreciably because sec- 
tion 2 (c) is on the books. 
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Since Atlantic Commission Co. had been performing valuable 
functions for A & P other than collecting a selling broke from 
produce shippers and buying brokerage from jobbers, it could-have 
continued to perform those functions Organized as an independent 
firm. A & P could have used it, and at the same time it-would 
have given better representation to the shippers, Canners under the 
present law are given an inducement to rely very little on brokers 
and sell direct as much as possible to chains or other large buyers 
thus collecting so-called phantom brokerage. Yet there is no sign 
they have followed the practice. The brokers seem to be providing 
the selling aid and advice to retailers which some wholesaler oppo- 
nents of 2 (c) urge as justification for their collecting brokerage. 

As indicated in the preceding discussion, oil mare. Recheys has not 
undergone a process of ossification of price competition in the years 
following the Trade Commission’s decision in the Standard of Indi- 
ana case. Some of the present practices might be vulnerable under 
the act if the “equality of opportunity” bill is passed. Even then, as 
an alternative to discrimination, prices may be generally reduced. 
Price competition may become more vigorous over a wider area than 
at present, when certain territories or customers benefit, while others 
pay the freight. 

It is difficult to be persuaded, in an economy where buyers habit- 
ually integrate backward into manufacturing if they feel suppliers’ 
prices are too high, in which there are few incentives to discriminate 
when times are good and discrimination means cut-throat competi- 
tion in depression, and in which increasing emphasis is being placed 
on the acceleration of research and product changes, that a law restrict- 
ing price discrimination can have appreciable adverse economic effects 
on the general welfare. 

The Cuarrman. Thank you, sir. 

Have you analyzed and evaluated the effect on our antitrust laws 
because of the Standard Oil case of Indiana? 

Professor Drrtam. I have made some investigation of the effect 
of the Standard Oil decision on gasoline marketing. 

The Cuarrman. Would you like to comment on that? 

Professor Dirtam. Well, the facts seem to show that the final Fed- 
eral Trade Commission decision has had little, if any, effect on the 
prevalence of price wars. The market for retail gasoline has become 
even more fluid, perhaps, than it was before the decision was handed 
down. There seems to be no evidence that the effect of this Standard 
Oil decision has been to restrict vigorous competition among the big 
petroleum companies. The Supreme Court decision, however, will 
weaken, if not destroy, the protection of the Robinson-Patman Act 
if some limitation is not placed on the good faith defense by amend- 
ing the act or persuading the Court to change its mind. 

The Cuarrman. Would you like to ask any questions? 

Mr. MacIntyre. Professor Dirlam, you made reference a few min- 
utes ago to a study that is being made by Professor Edwards. He 
appeared before this committee earlier and testified that in his en- 
deavor to determine what effect the Robinson-Patman orders are, 
that he is directing his study only to price discriminations involved 
in cases in which orders are issued, and that he is not looking back 
to any other price-discrimination situation. 
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Would you care to comment on that, as to its value 

Professor Diriam. I think that could be quite valuable in provid- 
ing a documented conclusion about the effect of the decisions. Much 
of the attack on the Robinson-Patman Act has centered on the sup- 
posed consequences of these decisions. And, by showing exactly what 
the economic impact of, let’s say, Standard of Indiana or General 
Foods decision may have been, Professor Edwards could serve to 
throw a little light on an area where there has been much heat and 
very few facts available. 

Mr. MacInryre. If he does not study or take into account the situa- 
tions where orders were not issued, against what he is going to meas- 
ure the situations in which orders are issued ? 

Professor Drrtam. That other area, as I tried to indicate here is, 
1 think, almost equally and, perhaps, more important than the area 
in which the orders have been er 

But, such industry studies which would require considerable his- 
torical investigation, interviewing, and so on, obviously expensive 
and time-consuming, and no one, as far as I know, has engaged in 
such industry studies. 

Professor Kahn attempted to do something of the sort in our sur- 
veys of the gasoline and grocery industries. 

Mr. MacIntyre. And the study being made by Professor Edwards 
would be much more valuable if he were able to and cared to go 
into this other area and make the comparison, then, you think? 

Professor Dirtam. It would. However, I realize the scale of the 
job that he is trying to do. I would not want to put anything more 
on his shoulders. 

If he can provide us with definitive answers to questions he is asking, 
that should be valuable. 

Mr. MacIntyre. Professor Dirlam, you made studies extensively 
about the A. & P. case which was brought under the Sherman Act. 
Now we frequently hear that the Robinson-Patman Act is in conflict 
with the Sherman Act, and that its economic policy goes in the op- 
posite direction of the Sherman Act. 

I wonder if you would care to comment on that argument and 
sharpen up the issues by pointing out the difference in the discrimina- 
tory practices in the A. & P., which the court condemned, and the dis- 
criminatory practices w hich are said to violate the Robinson-Patman 
Act? 

Professor DrrtAm. It seems to me, in regard to your first question, 
there is no basic conflict between the Robinson-Patman Act and. the 
Sherman Act. It seems pretty clear that when Congress passed the 
Sherman Act, it was attempting to restrict unfair practices, includ- 
ing price discrimination. And the C layton Act is generally ac- 
cepted as being an attempt to spell out in more det ail the ultimate 
objective of the Sherman Act. 

Similarly, the Robinson- Patman Act is an extension to make more 
effective section 2 of the Clayton Act. 

I do not see any necessary conflict between the Sherman and the 
Robinson-Patman Acts. 

Mr. MacInryre. Isn’t it a fact that in the A. & P. case, which you 
studied rather extensively, the discriminations which were condemned 
there were three types of discriminations which are ordinarily also 
condemned under the Robinson-Patman Act? 
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Professor Dirtam. Well, coming to the A. & P. case, Judge Lindley 
raised the question in his decision as to whether the Robinson-Patman 
Act was necessary in view of the fact that the Sherman Act was on the 
books. And, to his view, the practices which A. & P. had engaged in 
and and which he found illegal would probably have been illegal 
under the Robinson-Patman Act if the case had been brought under 
the Robinson-Patman Act. ‘ 

And that, it seems to me, is undeniable, that the types of price 
liscrimination that were used by A. & P.—extracting consistently low 
quantity discounts from buyers through the exercise of bargaining 
power when they were not justified by cost; engaging in local dis- 
crimination; and getting sham brokerage—would all have been, I 
think, illegal under the Robinson-Patman Act. 

The Cuarrman. Thank you very kindly, sir. 

Professor Drrtam. Thank you. 

The Cuarrman. Judge Barnes, are you prepared to go on now? 


TESTIMONY OF STANLEY N. BARNES, ASSISTANT ATTORNEY GEN- 
ERAL IN CHARGE OF THE ANTITRUST DIVISION, DEPARTMENT 


OF JUSTICE; ACCOMPANIED BY HIS LEGAL ASSISTANT, ROBERT 
A. BICKS 


Mr. Barnes. Yes, sir. 

The Cuarrman, Fine. We will appreciate your coming up here, 
and we are swearing all the witnesses, if you don’t mind, Judge. 

Mr. Barnes. All right. 

The Cratrman. Do you solemnly swear that the testimony you 
shall give before this investigating committee will be the truth, the 
whole truth, and nothing but the truth, so help you God? 

Mr. Barnes. I do. 

The CHairman. Now, Judge Barnes, I wish you would identify 
yourself to the reporter for the record, please ? 

Mr. Barnes. All right, sir. 

My name is Stanley N. Barnes. I am Assistant Attorney General 
in Charge of the Antitrust Division, Department of Justice. I am 
appearing with Mr. Robert A. Bicks, who was the Executive Secretary 
of the Attorney General’s Committee To Study the Antitrust Laws, 
and who is now my legal assistant. 

The Cuatrman. It is our understanding, Judge Barnes, that in the 
event the questions we ask are not answered satisfactorily, that is, 
from the standpoint of the committee, and we need the Attorney 
General for that purpose, that the Attorney General will appear 
later. However, he prefers that you appear first in order to relieve 
him of the work, if possible. 

That is perfectly satisfactory to me, because I know that his work 
is enormous, and I know that his responsibilities have increased tre- 
mendously by reason of the illness of our President, and we are per- 
fectly willing to cooperate with you. 

Mr. Barnes. I appreciate that, and I want to say, of course, that 
I cannot speak for the Attorney General. He has assured me, how- 
ever, as I assured you, that from what I have reported to him as to 
the matters which this committee has gone into, it would save a great 
deal of time if you asked me such questions as you desired. 





PRICE DISCRIMINATION 793 


Then, at the conclusion of this hearing, if there is any information 
that you desire to obtain from him, he would be glad to confer with 
you on the matter. 

The Cuaiman. Now, in conversation with you this morning, I 
believe you said something about having a prepared statement. I 
think it would be perfectly all right for you to present a prepared 
statement, Judge, if you desire to do so. And, to that end, you may 
proceed in any way that you desire and take such time as you wish. 

Mr. Barnes. Thank you. 

The Cuatrman. May I state here that the reason I called you this 
morning was that I was anxious for the Republican members to be 
here, too. Mr. Hill, however, has had to leave, and Mr. McCulloch of 
Ohio has had to leave as he had important matters in his district. 
Mr. Riehlman is expected to be here at 11 o’clock this morning, but 
you assured me that you thought your statement would take consider- 
ably longer than that. 

Mr. Barnes. Well, even if he doesn’t, Mr. Chairman, I look upon 
my job as nonpolitical, nonpartisan. And I am very glad to give any 
information I can to either side of the House. 

The Crairman. Fine. Thank you very kindly, sir. 

You may proceed as you desire, sir. 

Mr. Barnes. I am happy to appear before you this morning. Today 
marks my first chance to talk over with this committee the relation 
between my antitrust responsibilities and your prime concern—the 
welfare of small business. 

So it is that, with your permission, I shall outline at the outset some 
general problems of interest to us both. For example: What is the 
relation between antitrust goals and small business welfare? Then, 
more specifically, how has the antitrust division’s discharge of its 
responsibilities under section 3 of the Robinson-Patman Act affected 
smaller concerns’ operations? And, finally, how has small business 
fared in securing some fair share of defense contracts? Beyond these 
general issues, I shall treat several questions your hearings have raised 
concerning the purpose and operation of the Attorney General’s 
national committee to study the antitrust laws. 

First, the stake of small business in effective antitrust. 

Antitrust aims to promote free competition in open markets. This 
policy is a prime tenet of free enterprise. Most Americans have long 
recognized that opportunity for market access and fostering of market 
rivalry are crucial to our faith in competition as a form of economic 
organization. This general credo, I emphasize, seeks to benefit no 
special class of business. Instead, the Sherman Act was intended 
and, in effect, does—promote not the interest of any one group, but the 
health of the competitive process itself. Promoting this process, we 
believe that, by encouraging allocation of resources consistent with 
consumer preference as reflected in free markets, all business is spurred 
to adapt and consumer wants are best satisfied. 

It is, of course, true that certain antitrust proceedings may be of 
particular benefit to small concerns. For example, consider the in- 
dictment returned only yesterday, here in the District of Columbia, 
against the Lyman Gun Sight Corp. and others. Complaints during 
the past year suggest that certain small-business concerns find a special] 
obstacle to the distribution and sale of products—the denial of access 
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to advertising media needed to reach customers. This problem the 
rifle scopes indictment seeks to remedy. In view of your committee’s 
interest in small-business problems I think it worthwhile to describe 
the nature of the problem and this Department’s action in yesterday’s 
Gun Sight case. 

As you undoubtedly know, rifle scopes are telescopic sights which 
have grown increasingly popular with sportsmen and_ hunters. 
Several small concerns, oftentimes called off-list dealers, sell such 
scopes to hunters and sportsmen through the mails at less than manu- 
facturer’s list prices. By “manufacturer’s list prices” I mean the 
retail prices advertised and charged for sales of scopes to consumers. 

Yesterday’s indictment alleges that the defendant manufacturers, 
who make upward of 90 percent of domestically manufactured scopes, 
established vertical prices and sought to force observance of these 
prices. This they did not only by refusing to sell to off-list dealers, 
but also by compelling jobbers to refuse to sell to off-list sellers. These 
practices are, of course, not new or unusual. In this case, however, 
they were not entirely successful in stopping sales by off-list dealers. 
According to the indictment charges, therefore, the manufacturers, 
acting jointly, took action to deny these dealers access to the advertis- 
ing columns of outdoor magazines particularly suited for tapping a 
nationwide market of specialized buyers. The publishers of Ameri- 
can Rifleman, Field and Stream, and Outdoor Life are alleged to have 
conspired with the manufacturer-defendants to reject advertisements 
offering scopes for sale by off-list dealers. 

And I might say, parenthetically, that while very obviously the 
allegations of the conspiracy are valid and sound to the credit of these 
periodicals, I think it should be said they were somewhat unwilling 
conspirators. They were in an unenviable position of having pressure 
put on them to join in this particular plan to eliminate the advertising 
opportunities for those who desired to deal in this particular brand of 
merchandise. 

Were the alleged boycott allowed to continue there is no doubt but 
that some, if not all, of the off-list dealers would be eliminated or 
seriously hampered. The elimination of such dealers, all essentially 
smal]-business men, means more than a hardship upon them—it means 
also the elimination of competition—perhaps limited at present but 
with unlimited potentialities. As one leading jobber put it—about 90 
percent of the established distributors of scopes started out on a part- 
time basis—sometimes out of their homes or in their garages. 

We are hopeful that this case will serve as a warning that the 
Department is prepared to take vigorous action where any seller or 
group of sellers are denied a fair opportunity to compete by the con- 
certed action of others. Under today’s methods of distribution a 
denial of access to advertising media is a most effective means of block- 
ing unwanted sales, especially by smaller, not so well established con- 
cerns. This Sherman Act proceeding highlights how effective anti- 
trust enforcement can aid small business. 

I next come to the enforcement of Robinson-Patman Act, section 3, 
which I thought you, Mr. Chairman, would be particularly interested 
in. 

Beyond yesterday’s Sherman Act proceeding, you are particularly 
interested, I know, in how. this Department. has applied Robinsen- 
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Patman section 3 to aid small business. Since the Robinson-Patman 
Act’s passage in 1936, the Government has brought only 4 cases under 
its section 3. And 2 of the 4 cases, I point out, have been brought 
within the past 6 months. Let me tell you briefly what legal ques- 
tions these cases seek to resolve and how they may and we hope will, 
benefit smaller enterprises. 

First, we recently moved under section 3 of the Robinson-Patman 
Act, as well as section 1 in the Sherman Act, in the Northern District 
of Texas against Safeway Stores, Inc., and two of its executives. 

I think you are familiar, Mr. Chairman, with some of the technical 
difficulties we met there. Regarding the indictment, for example, 
we found that for the last 2 dozen years or so one of the areas of Texas 
had not realized it was not following the law in the selection of grand 

urors. 
; The CHarrman. Yes; I recognize the difficulties that prevailed 
there. 

Now, may I ask you one question about these two cases that were 
filed under section 3 before you came in. I know there were just two 
cases. I believe they were both on milk. 

Mr. Barnes. That is Borden and Bowman in the Chicago area. 

The Carman. What was the outcome? 

Mr. Barnes. One was tried and lost by the Government. The other 
one was dismissed by the Government, after a ruling of the court 
made success unlikely. 

The CHarrMAn. It might be of interest to note that this section 3 
was not a part of the original Robinson-Patman Act. You see, it was 
put on the floor as amended by Senator Borah. 

Personally, I thought it was a good addition, even though it was not 
in the original plan of the act. 

Pardon me for that interruption. 

Mr. Barnes. That is all right. 

Count III of that information charges that Safeway sold goods in 
one part of the United States at prices lower than elsewhere for the 
purpose of destroying competition or eliminating competitors in that 
region. Safeway is further charged with using the advantages of 
its multi-State organization for the purpose of destroying competition 
oF eliminating competitors in selected cities in Texas by doing two 
things: 

(1) intentionally selling numerous grocery items, as many as 100 
or 150, in such selected Texas cities at prices which were lower than 
the prices charged for the identical items in other Texas cities and 
in other parts of the United States, and, in fact, in other areas which 
had the identical problems of transportation costs; and 

(2) intentionally selling numerous grocery items below invoice cost 
in selected Texas cities while charging higher prices for those items 
in other cities. 

From this you see that the information charges an offense only under 
the second clause of section 3 of the Robinson-Patman Act; that clause 
outlaws selling goods in one part of the United States at prices lower 
than those exacted elsewhere in the United States for the purpose of 
destroying competition, or eliminating a competitor in the area where 
the lower prices are in effect. The information does not charge an 
offense under either the first. clause of section 3 of the act, which 
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makes it unlawful to discriminate against a purchaser in the giving of 
discounts, rebates, allowances or advertising service charge, or under 
the third clause of section 3, which proscribes sales of goods at un- 
reasonably low prices for the purpose of destroying competition or 
eliminating a competitor. 

Critics of section 3 of the Robinson-Patman Act have centered 
their attacks chiefly upon the first and third clauses of that section. 
The first clause has been said to overlap and parallel section 2 of the 
Clayton Act. The third clause has been said to be unconstitutional 
in that it fails to define the words “unreasonably low prices” so as to 
provide a clear and definite standard of what shall constitute illegal 
conduct. Although these two clauses are not involved in the Safe- 
way case, Safeway has indicated that it will challenge the constitution- 
ality of the second clause in its entirety. The Safeway case therefore 
may provide an excellent vehicle for testing the constitutionality of 
section 3 of the Robinson-Patman Act and thus settling once and for 
all attacks upon this statute. I might say, that we are entirely satis- 
fied the factual situation is such as to give us strength in any con- 
stitutional interpretation. 

The Safeway case may also benefit small-business men in other areas. 
The information alleges that the effects of the violation of the Robin- 
son-Patman Act have been to drive some independent grocers in Texas 
out of business and to force other independents, retail grocery chains 
and wholesalers in Texas to sustain severe financial losses, or losses in 
sales volume, or both. Should the prosecution of the case be successful, 
persons who can prove that they sustained financial losses due to Safe- 
way’s practices as alleged in the information then would be in a posi- 
tion to use any judgment rendered in the Safeway case as prima facie 
evidence in any suits filed to recover treble damages for their loss. 

Finally, the civil suit filed recently against Safeway, seeking affirma- 
tive as well as injunctive relief, should halt continuation of the type 
of activities charged in the criminal Safeway case. Together, a suc- 
cessful prosecution of these two cases may make it possible for small 
grocers in Texas to remain in business and be free of such predatory 
practices in the future. These suits may deter others from the sort of 
practices charged in the Safeway case and therefore have a salutary 
effect on small business as a whole. 

The second proceeding under Robinson-Patman Act section 3, again 
filedwithin the past 6 weeks, involved as principal defendants the 
Maryland and Virginia Milk Producers Association and Chestnut 
Farms Dairy Co. The association is a producers’ cooperative—and, 
of course, we have the cooperative problem in this case—which supplies 
more than 92 percent of the raw milk processed and bottled by Wash- 
ington area distributors. Chestnut Farms Dairy Co., a wholly owned 
subsidiary of the National Dairy Products Corp., is the largest milk 
distributor in the Washington market. Defendant Chestnut sells 
approximately 40 percent of all fluid milk, and in recent years has 
sold more than half of all milk sold to Federal installations by Wash- 
ington area distributors. 

The indictment charges that the association granted Chestnut dis- 
criminatory prices on fluid milk for Government contract bidding at 
some 13 Federal installations. These rebates and allowances, the in- 
dictment charges, were in some instances more than 60 percent below 
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prevailing Washington milk prices established by the association for 
its other regular smaller customers, who were dependent on the asso- 
ciation for their milk supplies. 

All the other market area distributors affected by the price discrimi- 
nation were essentially the smaller local independent firms. The case 
involves the first clause of section 3. It poses sharply the issue of a 
supplier who discriminates among his regular customers, customers 
that have no adequate alternative source of supply. Beyond that, it 
seems it should provide a vehicle for resolving many of the issues that 
have plagued enforcement of that clause. For no question of cost 
justification seems likely and anticompetitive consequences seem clear. 
Finally, this case, too, should aid independent distributors in the 
Washington area. 

These enforcement deeds, I suggest, speak louder than words to 
show this Department’s policy regarding Robinson-Patman section 3. 
As I have indicated, in 1 year we have brought as many cases under 
that provision as were previously brought by the Government in the 
preceding 18 years of the Robinson-Patman Act’s existence. 

Thirdly, defense contracts : 

Section 202 of the Small Business Act of 1953 states that it is the 
declared policy of the Congress that the Government should aid, 
counsel, assist, and protect insofar as is possible the interests of small 
business concerns in order— 

* * * to insure that a fair proportion of the total purchases and contracts for 
supplies and services for the Government be placed with small-business enter- 
prises, 


To this end, Congress empowered the Small Business Administra- 


tion among other things, to enter procurement contracts with Govern- 
ment agencies and— 


to arrange for the performance of such contracts by * * * letting subcontracts 
to small-business concerns’; to provide technical and managerial aids to small- 
business concerns, by advising and counseling on matters in connection with 
Government procurement* to cooperate with governmental departments and 
agencies * * * in the formulation of policy or policies * * * affecting small- 
business concerns— 


and— 


to certify to Government procurement Officers * * * the competency * * * of 
any small-business concern * * * to perform a specific Government procurement 
contract. 

Effectuating this policy, the Small Business Administration has 
aimed, by rendering all possible assistance, to increase the share of 
procurement contracts awarded to small business. In this task, the 
Small Business Administration has been zealous to protect the in- 
terests of small, independent enterprises. This policy, in turn, has 
been reflected in the large percentage of Defense Department prime 
contracts granted to small business concerns. 

The Department of Defense has defined a “fair share” to be that pro- 
portion of defense procurements which small business concerns can 
win in open competition, provided they are given an equitable op- 
portunity to compete. It has established policies and procurement 
procedures designed to insure that small business enterprises will be 


' Secs. 207 (b) (2), 207 (b) (3) of the Small Business Act of 1953. 
? See. 207 (b) (4). 
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able to compete for defense procurement on equal terms with their 
larger competitors. It is presently taking steps to insure satisfactory 
compliance with these policies in the future. 

According to the latest available figures covering fiscal year 1955, 
small business was awarded 21.8 percent of the total net value of mili- 
tary prime contracts, but received 77.9 percent of such contracts when 
measured by their total number. 

Of a total of $14,752,000,000 in procurement actions awarded to 
business firms for work in the United States, small business firms thus 
received some $3,214,000,000. And these statistics, I emphasize, tend 
if anything to understate small business’ share of Government procure- 
ment awards. 

And the reasons that I make that statement : 

First, a certain amount of military procurement simply cannot be 
done by small business. Small concerns in the aggregate, may be 
equipped to supply the entire needs of the military departments for 
some products, known generally as housekeeping items. At the other 
extreme, there are many items—battleships, jet planes, tanks—which 
require the services of great producing units with large capital, costly 
and specialized equipment, research Facilities, and numerous highly 
skilled technicians. Obviously the share of contracts available for 
small concerns varies with the nature of the production problems 
involved. 

Our Nation’s requirements for such specialized procurement items 
leads to distortions in the figure showing percentage of procurements 
awarded to small business, measured by dollar value. It is just such 
specialized procurement items which are the most expensive to obtain. 


Obviously, a contract for nena or jet planes will involve much 


more money than one for shoes, blankets or uniforms. This factor 
is illustrated by a comparison of the value of procurements awarded 
by the Army and the Air Force in fiscal year 1955. 

The Air Force requires far more specialized equipment than the 
Army. On the other hand, the Army is charged with the procure- 
ment of the bulk of the housekeeping items both for itself and for the 
Air Force. Thus, while the dollar volume of Army procurement 
awarded to small business was 42.6 percent of its total procurement, 
the Air Force percentage was only 9.3. Although almost 80 percent 
of the number of Air Force procurements were awarded to small 
business, the remaining 20 percent, involving in the main such spe- 
cialized procurement items, acounted for $514 billion, roughly, or 
90 percent of its procurement dollars. 

Second, presently available statistics do not show the extend of 
small business subcontracting under these prime military contracts. 

And, I might interpret there that it is increasingly important, very 
obviously, with the large amount of dollars that goes into the elec- 
tronics that are now part of many of our fighting mechanisms, a 
great proportion of that is subcontracted. I speak from some per- 
sonal knowledge in southern California on that subject. 

We understand that a substantial portion of such subcontracting 
work is handled by small business enterprises. However, the De- 
partment of Defense does not have at present accurate figures on the 
volume or value of such subcontracts. 

They estimate that approximately 30 percent of the total value of 
procurement can feasibly be performed by small-business enterprises. 
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At least, from the total of items required in Defense procurement, the 
Department has small-business sources available on its bidding list 
for items which under normal requirements would result in contracts 
amounting to this percentage of the procurement dollar. Of this 30 
percent of total procurement suitable for small-business firms, they 
actually are awarded directly slightly more than two-thirds. 

And, I might point out that we have discussed this problem with 
the Small Business Administration and Defense. They are now en- 
deavoring to change their methods of statistics so that they can get 
some idea of what this subcontracting is to the ultimate benefit of the 
small-business manufacturer that is not so indefinite that we cannot 
use any figures on it. 

Evaluating these statistics, it should be made clear that there is 
room for disagreement over which contracts in fact can feasibly be 
yerformed by small business. Further, in the interests of accuracy, 
I refrain from making any attempt to estimate the effect on small 
business of the subcontracting of large prime contracts. 

In sum, the Department of Defense is actively interested in enlarg- 
ing the area of procurement in which small-business firms presently 
participate. It seeks to obtain additional small-business suppliers, 
not only to attain more competitive prices for its procurement con- 
tracts, but also to broaden and diversify its mobilization facilities. 
The Department of Defense is requiring a continuing active search by 
its procuring authorities to discover additional potential small-busi- 
ness suppliers to add to its bidding lists for procurement items where 
they are not at present represented or not represented proportionately. 
In addition, it is cooperating closely and actively with the Small Busi- 
ness Administration in the latter agency’s efforts to the same end. 

I call attention to the Department of Defense’s directive I have, 
which was issued December 16, 1954, looking toward that possible 
result. 

Our evaluation of this statistical picture, however, suggests certain 
paths for fruitful congressional inquiry. For example, the fair share 
of procurement contracts to be awarded to small business is an ob- 
jective which requires further clarification by Congress. SBA and 
procurement agencies could achieve closer cooperation in the imple- 
mentation of small-business policies and programs if they had a most 
clearly defined understanding of the approximate goal to be attained. 
In addition, problems arising out of conflicting methods of approach 
to the desired goal could be resolved by a congressional declaration 
of the means by which Congress intends this goal to be achieved. 

We get right down to a question of dollars and cents. We have, 
on the one hand, obligation in defense to permit the contract to go 
to the lowest bidder in the interest of obtaining the best possible 
price for the American people. 

On the other hand, we have the consideration as to whether or 
not it might be better to pay a little more at this level if we are to 
obtain a wider mobilization base and if we are to preserve the identity 
of some of the smaller businesses. 

That is a matter that I think Congress could go into, to express 
some policy which would be of help to the executive branch of the 
Government. 

The Cuarmman. Didn't Congress do that one time by allowing a 
differential of 10 or 15 percent ? 
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Mr. Barnes. I cannot answer that. I do not believe it is in the 
present law, Mr. Chairman. 

The Cuairman. I do not think it is in the present law. 

Mr. Barnes. No. 

The Cuarrman. But, I think it was during World War II. 

Mr. Barnes. Yes; I think you are right there. 

Section 202 of the Small Business Act of 1953 states that the— 
preservation and expansion of such free competition is basic not only to the 
economic well-being but to the security of this Nation. 

Does this mean that Congress believes procurement agencies should 
grant contracts to small businesses, even when this increases costs, 
because the resulting broadening and diversification of our mobiliza- 
tion base is worth the increase in outlay? Would the answer be the 
same whether this increased cost be large or small? Section 202 also 
provides that it— 

is the declared policy of the Congress that the Government should * * * protect 
insofar as is possible the interests of small-business concerns in order * * * to 
maintain and strengthen the overall economy of the Nation. 

Is this a congressional adoption of the position that, although an in- 
crease In the number and value of procurement contracts awarded 
to small business may increase costs in the short run, it will lower 
costs in the long run by maintaining a competitive market in the items 
purchased? Legislative clarification of such questions is deemed 
highly desirable. 

A related problem facing Small Business Administration and the 
Department of Defense in ‘their joint efforts to assist small business 
arises from the procurement tactics adopted by some—and I say 
“some” with emphasis—large businesses. 

The Cuairman. May | interrupt? 

Aren’t about 90 percent of these contracts, dollarwise, negotiated ? 

Mr. Barnes. A great many of them are. I do not know about 
the 90 percent, Mr. Chairman. That, of course, is part of the problem. 

Only last Monday, I note, the Department of Defense and Small 
Business Administration announced a four- -point proerens to step 
up small business’ share of defense procurement. This included the 
requirement that “set asides” be made for small business by all 
military procurement agencies—whether or not a Small Business Ad- 
ministration representative is present. Further required now are 
partial “set asides” for smaller concerns whenever the procurement 
can economically be split and two or more small suppliers are avail- 
able. Beyond these steps, however, congressional clarification of the 
issues I have raised could be a real stride toward improving small 
business’ share of defense contracts. 

Beyond these general topics of concern to small business, I consider 
several issues raised in the course of these hearings about the opera- 
tions and report of the Attorney General’s committee. 

First, how were committee members selected? In late August 1953, 
Attorney General Brownell appointed the committee’s some 61 mem- 
bers. ‘These included practicmg lawyers, law professors, and econ- 
omists—articulate spokesmen for major points of view on issues of 
antitrust policy. May I say it was the purpose of the cochairmen im 
selecting this committee to attempt to bring the committee every pole 
of thought that existed in antitrust. There was certainly no inten- 
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tion—quite the contrary—to solicit as members only those who might 
have one area of thought in mind. 

So it is that, on the one hand, members included men who had long 
served in the Antitrust Division. Among these were former Assistant 
Attorney General Wendell Berge, Kenneth Kimble, Stewart Kerr, 
Louis Schwartz, Hammond Chaffetz, and Cyrus Anderson. 

On the other hand, included were also men who counsel all sizes 
and types of business enterprises. Thus, we sought the fairest possible 
representation for all responsible points of view. 

Now, of course, I can only relate my conclusions to the Department 
of Justice files. We have the problem of the representation before the 
Federal Trade Commission. I have seen what has been submitted by 
the Commission to the Celler committee. But I cannot personally 
vouch for nor do I have itimate knowledge of those figures. 

As far as the Department of Justice is concerned, at the time the 
committee was announced some 15 of the committee’s 61 members 
represented defendants in pending proceedings brought by the Anti- 
trust Division. Beyond that, from 1946 to date, only 24 of the com- 
mittee’s 61 members had represented defendants in cases, pending or 
closed, brought by the Department of Justice. 

And, in reaching that figure of 24, we included 2 who had been 
brought in, who had not been participants in the case in the lower 
courts, for argument in the Supreme Court. I believe one of those 
was John W. Davis. But, it was individuals of that type who were 
included because they did represent positions adverse to the Govern- 
ment. 

These figures, of course, tell only a small part of the story. Eight 
of these 24 members, at some time in their careers had served in the 
Antitrust Division. Beyond that, the defendants they recently repre- 
sent comprise all sizes of American business. And in addition to de- 
fending Government proceedings, 13 members have enjoyed extensive 
experience representing treble damage complainants. Finally, the 
other two-thirds of the committee; that is, other than the 24; included 
outstanding law professors, economists, and citizens with broad ex- 
perience in other than antitrust areas. 

However, even more basic, some criticism of this committee’s mem- 
bership, based on lawyer members’ connections with antitrust defend- 
ants, may disparage our prize guaranty of a fair trial. By imputing 
to lawyers the possible erring ways of those they have defended, critics 
discourage counsel from advocating any cause in controversial cases. 
Such pressure, it seems clear, goes to the vitals of our trial processes. 
This point I urge most strongly before this committee—composed 
largely of men who, with me, share membership at the bar. 

Second, what sort of a report did these antitrust experts produce? 
Let me answer this question first, by citing the judgment of others, 
and second, by reference to the report itself. 

As the late Wendell Berge, Thurman Arnold’s successor as Assist- 
ant Attorney General, put it: 

I think that the report * * * represents a signal contribution to antitrust 
problems. * * * It is my judgment that the report strongly supports the basic 
purposes of the antitrust laws. It should receive sympathetic consideration of 


those Members of Congress who have consistently supported the free enterprise 
system, 


74645—56—pt. 2 13 
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In like tenor, Eugene V. Rostow, Dean of the Yale Law School, 
said: 

The committee report is a serious document meriting serious consideration. 
It sheuld help more than any similar document in recent years to direct 
attention to genuine problems of policy in the field. * * * It strongly supports 
the Sherman Act, and the recent vigorous Supreme Court decision interpreting 
it. The report flatly repudiates the plausible argument, backed by several com- 
mittees, books, and articles in recent years, to exempt so-called progressive 
monopolies and combinations from the antitrust laws by broadening the rule 
of reason. It firmly approves the doctrine of per se illegality developed by the 
courts, and refuses to propose any weakening of the Sherman Act in its applica- 
tion to foreign commerce.” 

I cite these two gentlemen only because I think we can agree that 
they have long been strong proponents of strong antitrust enforce- 
ment. I have not attempted to collate or gather the words, some 
encouraging and laudatory, others critical, from all the various legal 
periodicals. But I am fully aware that everyone does not agree with 
the opinions just expressed. 3 

To turn to the report itself, at the outset it states this committee 
without exception—and I repeat, without exception— 
adheres to antitrust fundamentals with full vigor. Although many forces and 


other Government policies have materially promoted our creative American 
economy, we believe the antitrust laws remain one of the most important. 


And the report later concludes— 


a backward look across the 64 years since the Sherman Act reveals on the whole 
a healthy process of growth through which antitrust fundamentals have gained 
in strength and effectiveness, 

These findings can best be valued in the context of recent attacks 
on much of antitrust. Such forays stemmed from a wide range of 
sources. On the one hand, Mr. David Lilienthal, after a debatable 
restatement of present antitrust doctrine, concluded : 

It is untenable to say that the broad provisions of basic policy in the antitrust 
laws can bear no other reasonable construction than that now being put upon 
them, a construction so at variance with the public interest. 

Similarly, Prof. Kenneth Galbraith felt antitrust enforcement 
might well profit from a— 


more precise and conscientious use of the distinction between original and 
countervailing power. 


He feels there is no justification— 


for attacking positions of countervailing power which leaves position of original 
market power untouched— 

which was, I think we can say, an argument for lack of enforcement, 
a “let things remain as they are” policy. 


On the other hand, the 1953 Business Advisory Council Report 
emphasized : 


The statutes, the court dtcisions and administrative rulings which make up 
antitrust law tend to impede effective competition as often as they protect it 


from abuse. 

And, we do not need to go into some of the Supreme Court’s state- 
ments that have been made about the lack of respect that goes with 
antitrust law because of conflicting interpretation, some by the 
Supreme Court itself. Against this background, the committee’s 
vigorous reassertion of antitrust, I believe, takes on real meaning. 
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By stating a prevailing and authoritative view of significant anti- 
trust issues, the report should encourage good faith compliance by 
American business that seeks to live within the law. For the first 
time since the passage of the Sherman Act, a group of antitrust experts, 
representing all shades of opinion, have attempted to set down views 
on the major issues of antitrust. This comprehensive review and 
restatement, occasionally stating both prevailing and dissenting 
views, should help those who counsel all sizes of American enterprise. 

More specifically, numerous recommendations add new weapons to 
the antitrust arsenal. For example, the committee recommends enact- 
ment of a Civil Investigative Demand. This would— 
require the production of existing correspondence and other business records and 
data or copies thereof, not privileged, in the possession of the party served. 

I might say, parenthetically there, that for many years before 
various committees, Assistant Attorneys General have stated that 
they are under the handicap of being forced to use a sledge hammer 
when they would prefer to use something a little more deft in seeking 
information. They must go to the grand jury if the information 
is refused them. 

For example, I will give you a very good example. I found in one 
of my field offices that 1t was necessary to obtain the registration slip 
to a Cadillac car. And, when it was refused, we have to empanel a 
grand jury to get that particular specific bit of information. That 
is why this civil investigative demand was proposed. 

May I say here that I do not think it is a cure-all. And I do not 
think it can take the place of the grand jury. And, we are certainly 
not going to give up the use of the grand jury while we see what 
happens. But, if the civil investigative demand is passed, we are 
going to evaluate its effectiveness before we give up any of the present 
rights that the Department of Justice has under existing law. 

In addition, the committee recommends giving the Government the 
right to sue for single damages stemming from antitrust violation. 
And for a final example, the report recommends— 


to take some account for inflation, the present $5,000 ceiling— 
for criminal penalties— 
should be increased to $10,000. 


I dissented from that only as to the amount. And, as I think you 
know, Mr. Chairman, the Department of Justice vigorously backed 
the raise to $50,000. Certainly, that should be the limit, under the 
present comparative evaluation of the dollar on fines for a criminal 
Sherman Act violation. 

Third, beyond the contents of this es the question has been 
raised whether this report represents the antitrust policy of this 
administration. Let me first give you the words of Attorney General 
Brownell on receiving this report. He then emphasizes that— 
only after careful study will we be able to determine which of its legislative 
recommendations shall be recommended as administration policy to the Congress 
and which of its administrative recommendations shall be adopted. 
you will recall that there were 12 legislative recommendations and 73 
administrative recommendations. In like fashion, soon after the 
committee completed its work, I said before the Senate Committee on 
Small Business: 
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Before discussing the committee’s work, let me explain that for the past 20 
months I have served both as Assistant Attorney General and cochairman of 
this committee. As cochairman, my task was to direct the gathering of members’ 
diverse views and their synthesis in the report before you now. 

However, as Assistant Attorney General, that report’s recommendations, let 
me caution, do not at this time necessarily represent—and I emphasize “neces- 
sarily represent”—administration policy. At present, the Attorney General 


is giving the same careful consideration to this report that committee members 
contributed to its formulation. 


From time to time, I expect he (or I, on his behalf) will announce which 
of this report’s recommendations we shall adopt as administration policy. Our 
views as to what the law is have been expressed in the enforcement record of 
the Antitrust Division for the past 2 years. 

Against this background, let us consider which of the recommen- 
dations the Department of Justice has endorsed. In the first place, 
the committee’s report made 12 legislative recommendations. On 3 of 
these, relating to the Federal Trade Commission Act and the Robin- 
son-Patman Act, we have taken no action—I should change that to 
no position because we have taken action, as demonstrated by the cases 
I recently cited to you at the start of this statement—taken no position 
because of our belief that overall primary responsibility for the 
enforcement of the Robinson-Patman Act lies with the Federal Trade 
Commission. One recommendation was referred to the Patent Office, 
but the Department of Justice took a position against it. 

Two were approved in principal, and both were passed, that is, 
extension of the Defense Production Act, and increase in penalties. I 
say in principle, because while we advocated them, we did not advocate 
them in the first instance precisely as it was passed. 

In the second instance we went beyond the recommended increase 
from $5,000 to $10,000, and vigorously supported the increase to 
$50,000. 

Two more were approved in toto, and passed, that is, 4 years’ statute 
of limitations in private antitrust suits; and giving the Government 
the right to sue. 

Two more were approved and supported, but no action on the bills 
was taken at the last session of Congress, that is, civil investigative 
demand, and discretionary treble damages in private antitrust suits. 

Thus 6 were approved as administration policy, 1 was rejected, 2 
are under further study by us, 3 referred to the Federal Trade Com- 
mission for study. 

Two require further study—the question of repeal of the Miller- 
Tydings Act and the McGuire Act, and the recommendation relating 
to union efforts at outright market control. 

Finally, this committee has raised some question about how copies of 
the Attorney General’s committee’s report can be circulated to various 
Federal judges. My understanding of the matter is this. Some time 
in April 1955, Professor Oppenheim addressed the Judicial Confer- 
ence for the Sixth Circuit on the subject of the report of the Attorney 
General’s Committee. At that conference, numerous judges asked 
Professor Oppenheim to send them copies of the report. And, I might 
include among those who requested copies, were two members of the 
Supreme Court of the United States. In addition other judges wrote 
the Department of Justice requesting copies. Several judges whom I 
personally know asked me for copies. As a result, I discussed this with 
Mr. Bicks, formerly executive secretary of the Attorney General’s com- 
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mittee, and then, and now, my legal assistant, and requested Mr. Bicks 
to call Mr. Chandler, Director of the Administrative Office of the 
United States Courts to obtain his views. Mr. Bicks explained to Mr. 
Chandler that we had received numerous requests from judges. And 
soon after, some time around the middle of May, copies of the report 
were sent to each Federal judge, with the explanation in the accom- 
panying letter that this was done after consultation with Mr. Chandler, 
Director of the Administrative Office of the United States Courts. 

This report then, like any other Government document requested by 
a Federal judge, was sent Free of charge. Federal judges, I feel sure, 
will pay the same attention to this report as they would any law re- 
view article or any book on antitrust law. I have enough faith in our 
judiciary to believe strongly that its use and persuasiveness, in any 
case, will be no more than the report’s analysis and conclusions merit. 

The Cuatrman. Thank you very much, Judge. 

Now, with your permission, I would like to ask you some questions. 

Mr. Barnes. Certainly, sir. 

The Crarrman. First, we did not get from your cochairman, Pro- 
fessor Oppenheim, the names of the members of the work group on pat- 
ent antitrust problems, at chapter 5. Would you supply us those 
names? Iam sure it must have been a mistake. He probably intended 
to. 

Mr. Barnes. I think that you are in error there, sir. I think I recall 
reading his statement as to who were members of that. However, I 
think we can check that within just a minute, and give it to you. 

The Cuatrman. All right. Anyway, it has been called to my at- 
tention, and if it is not available, I assume it will be made available. 

Mr. Barnes. If this committee requests me to make that work group 
available over my objection, I am perfectly willing to give it to you. 

The Cuarrman. Thank you, sir. 

Now, on these prime contracts, I made the statement that 90 percent 
of these contracts were negotiated. I believe I left out the word 
“prime.” JI want to insert that, prime contracts were negotiated. 

And, I assume that we should place that burden on you to get that 
information. We will endeavor to get it from the Justice Depart- 
ment ourselves. However, I would like to ask you this: Is it notice- 
able, Judge, that the Small Business Administration has not taken any 
prime contract itself? It has the power, under the law, to take a 
prime contract and allocate it to small business concerns. 

Mr. Barnes. You mean, under this recent amount of $250,000? 

The CuHatrMan. Yes, sir. 

Mr. Barnes. We have approved one of those. 

The CuatrMan. Prime contracts? 

Mr. Barnes. I do not know whether 

The Cuatrman. You are talking about the pooling arrangement ? 

Mr. Barnes. I am talking about the pooling arrangement. 

The Cuamman. That is something that is entirely new, I think, in 
the law. 

Mr. Barnes. That is right. 

The Cuatrman. The prime contract provision was in the 1953 law. 

Now, if you will remember, the Smaller War Plants Corporation 
Act was never very effective until we gave the board of directors a 
power to take a prime contract. Then, when they had the power to 
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take a prime contract, they could tell the agency, “Now, if you do not 
let this out to small concerns, we will take it ourselves and allocate it.” 

Then, they had very little trouble negotiating with the agencies. 

And, it certainly appears strange that the Small Business Adminis- 
tration has not, in more than 2 years of existence, taken even one 
prime contract. 

Mr. Barnes. May I say, Mr. Chairman, that that is something that 
I know nothing about. I cannot comment on it intelligently. 1 point 
out that the first time that the Attorney General had any obligation to 
examine anything that was being done by the Small Business Ad- 
ministration was by the amendment made some 100 days ago to the 
Small Business Act. And, while it would generally fall within our 
discretion to examine and look into that, I regret to state that it has 
not been called to my attention. 

The Cuamman. Yes, I know about the pooling arrangement. In 
fact, it was written by the House Small Business Committee. 

Mr. Barnes. That is right. 

The Cuatmrman. And we are proud of it, because it gives the little 
fellows an opportunity to go in together and get a larger loan, pri- 
marily for the purpose of building cement plants, and plants like that, 
where basic materials are to be made available. I believe the hearings 
show that. 

Mr. Barnes. Yes, sir. 

May I interupt now with regard to this patent group? 

The CHarrman. Yes, sir. 

Mr. Barnes. On page 450 of the testimony given on November 2, 
1955, by Professor Oppenheim, appears this: 

Next comes the patent group. In the specialized area, we had a small group 
for that because of the specialized nature of the subject matter, consisting of 
Lawrence I. Wood, Prof. Walter J. Darenberg, George B. Frost, Fred B. Fuller, 
and Richard B. McDermott. 

The Cuarrman. Thank you, sir. So, he had already given it. 

Mr. Barnes. That is correct. 

The Cuarrman. All right. 

I believe you endorsed the work of this Small Business Adminis- 
tration. You felt that they were doing a good job? 

Mr. Barnes. Yes. I take it that you have seen the report that we 
mailed to you last week ¢ 

The CuarrMan. Yes, sir. 

Mr. Barnes. In general, we think that the Small Business Admin- 
istration has done a good job. We commend it for various things it 
has done. We also were critical of 1 or 2 matters which we pointed 
out in the report. 

The Carman. One thing that I noticed in your report, Judge, 
was that you were apprehensive that the Small Business Administra- 
tion was not sufficiently careful to screen these applications to make 
certain that they were not making loans to a dominant industry. 

I can scarcely reconcile that in my own mind, with the attitude of 
the Department of Justice, recommending the sale of all these rubber 
plants to a few rubber companies, when, obviously, they were dominant 
in their field. 

Mr. Barnes. Well, of course, that gets right back to the congres- 
sional intent, Mr. Chairman. And, as you know, at the time that 
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Congress in its wisdom saw fit to order the sale of these plants, it was 
told to Congress that only big companies could buy those plants. 

The Cuatrman. Yes, sir; that is right. 

Mr. Barnes. Despite that information, they decided that they 
wanted them sold and, we were faced with that knowledge on the part 
of Congress. 

I do not think anybody can think that a small business can take 
over a $20 million or $30 million butyl plant. So, we had—— 

The Cuatrman. Not by itself, but I am sorry that the Department 
did not think of a plan, that was later thought of, to permit small 
concerns to pool their resources and thereby get a loan sufficiently large 
to buy them. 

Mr. Barnes. Well, if you will recall, that occurred in two instances 
where small companies did get together. In one, 23 companies, I 
believe—I won’t be sure of that number—did pool their resources, and 
obtained one of the plants. And, in a second instance, several small 
and one large company went in together. 

The CHarrman. One of them that was listed among the smaller 
companies was Sears and Roebuck, I believe. 

Mr. Barnes. I do not think I would list that as small. However, I 
do not think that we have any difference of opinion on that. 

I think that the American Cyanamid was the large leading member 
of one of those purchases, and there were several small companies 
associated with it. Then, the other was primarily a group of small- 
business men. And, when I say small, I imagine each one of them had 
from half a million to several million dollars in capitalization. But, 
there were a large number of those that did acquire a plant. 

Now, you also know that we insisted that certain supplies of raw 
material be made available to small business with our approval. 

The CHarrman. Judge Barnes, I am going to ask you about this 
Attorney General’s committee now, of which you were cochairman, 
and Professor Oppenheim was the other cochairman. 

I believe that the Attorney General made the first statement about 
this on June 26, 1953. 

Mr. Barnes. If that was the date of his speech at the Fourth Judi- 
cial Conference, that is correct. 

The Cuarrman. I am taking that from the report. 

Mr. Barnes. Yes. 

The CHarrman. And July 9 the Attorney General appointed you 
and Professor Oppenheim cochairman. 

Who was the first person to ever mention the formation of this 
group, to your knowledge? 

Mr. Barnes. You mean to me? 

The Cuarrman. Yes, sir. In other words, the first knowledge you 
had of it, where did itcome from? Did it come from Professor Oppen- 
heim or from the Attorney General? 

Mr. Barnes. No. I know it did not come from Professor Oppen- 
heim. Now, when I say that, I mean by personal contact with Pro- 
fessor Oppenheim. 

I met Professor Oppenheim—it happened that day I was appointed 
to my present job. Ehad never known him before. 

The determination that he would be asked to join with me as co- 
chairman of this group was made sometime, of course, obviously before 
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the announcement of the group was made. I know that Professor 
Oppenheim had not talked with me. Or with anyone else, to y 
knowledge, about such a committee before I went out to see him to ask 
him to become cochairman. I had talked with numerous individuals, 
including the Attorney General, about the advisability of setting up 
some kind of a committee. 

To be very frank with you—and I am being absolutely frank with 
you—I do not know whether I suggested it to the Attorney General, 
or whether he suggested it tome. Because, in our discussions, we both 
thought it would be an excellent idea. 

The Cuamman. When did you confer with Professor Oppenheim 
preceding July 9? 

Mr. Barnes. I cannot tell you, except by looking at my work papers. 
I was out at my Chicago oflice, and arranged to go up to Michigan 
to ask him to act with me. 

The Cuatrman. I don’t know that the date is too important. It 
was preceding July 9, and subsequent to June 26, that is obvious. 

Mr. Barnes. Yes. 

The CuHarman- Anyway it seems to me that it was a rather short 
period from the time the Attorney General announced this until Pro- 
fessor Oppenheim was brought in. And that is curious to me in 
another respect, in that Professor Oppenheim had recommended a 
year before in a written article in the Michigan Law Review, I believe, 
the setting up of a committee in almost the exact way that this com- 
mittee was set up—in fact, I don’t see any big difference in it. In 
view of those circumstances, it appears to me that it originated with 
Professor Oppenheim. 

Mr. Barnzs. I don’t know exactly what you mean by “set up.” The 
setup of the committee, the organizational structure of the committee 
was decided upon by Professor Oppenheim and myself subsequent to 
the appointment. It, more or less, evolved as we had to meet the 
different difficulties that existed. 

Now, very obviously anyone interested in antitrust law that has done 
any reading on the subject would almost certainly have read Pro- 
fessor Oppenheim’s articles in one form or another at one time or 
another ; he has written so much on the subject. 

The CuarrMaNn. That is right. He was pretty well known as an 
advocate on a certain side too, wasn’t he, Judge? 

Mr. Barnes. Yes; I think he was pretty well known as an advocate 
of a rule-of-reason approach to antitrust enforcement, but with that 
a vigorous enforcer of antitrust. 

The CuamrMman. That is right, in his way. 

Mr. Barnes. In his way. 

The CHatrMan. But to that extent he would be considered a par- 
tisan, wouldn’t he? 

Mr. Barnes. I don’t know what you mean by “partisan” in that 
sense, other than that anyone is partisan for what he believes in. 

The CuHatrMANn. That is what I am talking about. You get so 
much experience over the years that when you get to advocating some- 
thing you become a partisan. 

Mr. Barnes. I would think that anyone that has done as much 
writing as Professor Oppenheim and participated in as many cases 
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as he did—if he didn’t have strong views there would be something 
wrong with his mentality. 

The CHarrMan. I am not arguing about that at all. But I think 
it was clear that he was accepted as a partisan. 

Mr. Barnes. I don’t think he was a partisan. I never associated 
with anyone that was any more ready, able, and willing to listen to 
different points of view and attempt to reconcile them than Professor 
Oppenheim. In fact, we had some knockdown and drag-out argu- 
ments on various aspects of antitrust law. And, in most of them, we 
could eventually get together by a very careful examination of the 
language. I regret to say in 1 or 2 of them we could not. 

The Cuarrman. I understand, Judge Barnes, that you had two 
general meetings, one in Michigan and one here in Washington. Is 
that information correct ? 

Mr. Barnes. That is correct, yes. 

The Cuarrman. And did you attend all the meetings? 

Mr. Barnes. Those two, I attended them throughout at all times. 

The CuarrmMan. Did you have any votes on questions, “All in favor 
let it be known by answering to your name yes or not”, or “by stand- 
ing” or “holding up your hands”, or in some other way ¢ 

Mr. Barnes. We never had a rolleall, we had an informal—*What 
is the expression of opinion now, do we favor this or are we against it?” 

The CuatrMan. How would you do that, just by voice vote or— 

Mr. Barnes. Yes. I don’t recall ever standing up and being 
counted—I do once, I think one time there was a voice vote and the 
voice vote was somewhat even, and there was a tabulation, informal 
tabulation. 


The CuarrMan. Do you recall that vote, Judge Barnes? 

Mr. Barnes. No, I don’t, Mr. Chairman. 

The CuarrmMan. Now, then, about the membership. I believe that 
Professor wesnee said that you had as many as a thousand names 


under consideration. Does that coincide with your understanding ? 

Mr. Barnes. I never counted the names that were under considera- 
tion. Let me say this. I came from a long way off from this eastern 
seaboard. And I found that one of the disadvantages that I labored 
under was not knowing the legal profession in the East as well as I 
knew it in the West. I felt that I could make a pretty good estimate 
of the legal qualifications of antitrust lawyers west of the Rockies. 
But I sometimes found myself at a loss as far as individuals from the 
East were concerned, except some that had written on the subject. 

As soon as the Attorney General made his announcement we had 
numerous individuals who wanted to become members of the com- 
mittee who approached the Attorney General, approached Professor 
Oppenheim, and approached other members in the Department of 
Justice, and other officials, even a few Senators and Congressmen, 
to ask if they could not be placed upon this committee, listing their 
qualifications. 

The CHarrMan. How many members from the West were on the 
committee ? 

Mr. Barnes. Well, I will have to—can we define what you mean by 
“the West” first, Mr. Chairman? I am willing to take in anything 
west of the Alleghenies, but I don’t know whether you would like to 
agree with that. ; 
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The Cuamman. Well, west of the Rockies. 

Mr. Barnes. West of the Rockies. 

The Cuamman. I won’t burden you now, but would you insert that 
in the record, please? 

Mr. Barnes. I can give it you very quickly. 

The CHAIRMAN. All right, sir. 

Mr. Barnes. And accurately. Robert W. Graham, of Seattle; Her- 
bert W. Clark, of San Francisco; Francis R. Kirkham, of San Fran- 
cisco; Richard B. McDermott, from Oklahoma, that did not qualify; 
Herman F. Selvin, of Los Angeles; Morrison Shafroth, of Denver; 
Dean Grether, of the School of Business Administration of the Uni- 
versity of California; David T. Searles, of Texas; and there was one 
other gentleman of the School of Business Administration at the 
University of California at Los Angeles who was technically a mem- 
ber at one time before we started to meet, but he became a member 
of the Council of Economic Advisers to the President, and he felt 
he had to resign. 

The Cuarrman. Of course, you knew those people and selected them, 
I guess; they were your personal choice. 

Mr. Barnes. No; I wouldn’t say that. I had a part in selecting 
them. 

The Cuatrman. Now, did Professor Oppenheim select the others? 

Mr. Barnes. He and I did. 

The CHatrman. But you had to rely upon his recommendation, I 
assume ? 

Mr. Barnes. A great many things besides his recommendation. 

The Cuarrman. After you had agreed on these recommendations 
you had 61 members that you and Professor Oppenheim agreed on; 
is that right? 

Mr. Barnes. There were 61 members of the committee. Just when 
it arrived at that stage I couldn’t tell you. Very obviously, Mr. 
Chairman, the only thing that the cochairman and I did were to 
make recommendations to the Attorney General. 

The CuarrMan. It would be the final responsibility of the Attorney 
General to select the committee; would it not? 

Mr. Barnes. That is correct. 

The Cuarrman. And how many names did you submit to him? 

Mr. Barnes. Let me withdraw that. I think I should say that the 
final responsibility was on the President of the United States. 

The Cuarrman. Well, I haven’t gotten to that. I was going to 
ask you. But the final responsibility of the Department of Justice, 
I will put it that way, was on the Attdenty General of the United 
States? 

Mr. Barnes. That is correct. 

The Cuatrman. Now, how many names did you submit to the Attor- 
ney General? 

Mr. Barnes. I can’t tell you that, because we evolved this committee 
over a period of weeks. In other words, in an endeavor to have all 
shades of thoughts and viewpoints on this committee we would, for 
example, say, “Now, here is a good man, I think we ought to have 
him,” and perhaps I would discuss it with the Attorney General, and 
T had many informal conferences. “What about so and so, would he 
be a good man on the committee?” 
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And somebody would say, “Yes; but his partner is already on the 
committee, we can’t have two men from one law firm on there, they 
are likely to get too much business, in their own idea, if they are on 
a committee which they think is important.” 

And various practical matters like that—this was up until the time 
that the Attorney General approved it—I wouldn’t be sure of this. 
But I think there were 61 members on the committee that was sub- 
mitted to—no; I know there weren’t originally. For when the 
President got ahold of this he said he would like to have a few more 
people from the South and the West along with the representatives 
of the East. 

You see, Mr. Chairman, one of the problems is this. Antitrust en- 
forcement follows concentrations of business and economic concentra- 
tions. Our largest field office is in New York. And that is very 
natural, because that is where most of the commercial transactions 
take place in which we are interested. 

Our second largest office is in Chicago, and then Detroit, Cleveland, 
San Francisco, and Los Angeles. When you cover these metropolitan 
areas, Boston, New York, Philadelphia, and some in Washington 
because it is the seat of government, you have covered 90 percent of 
antitrust litigation and enforcement in the United States. So nat- 
urally your lawyers are going to come from there. 

The Cuatrman. Did the Attorney General reduce the list or in- 
crease the list ? 

Mr. Barnes. I couldn’t be sure, but I think he left it exactly as it 
was, although he made various suggestions previously to me. 

The CuHatrman. Obviously he must have reduced it, in view of 
your statement, that when he took it to the President the President 
wanted to increase it and put some other members on it. 

Mr. Barnes. If there were 61 on it—and as I say, I withdraw that 
statement, because I know that we added Mr. McDermott from Okla- 
homa City. 

Now, very frankly, I wouldn’t want to mention any names. But we 
had something of a problem in getting antitrust experts from Okla- 
homa City and some areas of the country. And we wanted, in accord- 
ance with the President’s wishes, to give it as wide a distribution as 
we could. 

The Cuatrman. Now, do you know the time that the Attorney 
General received the approval of the President of the United States? 

a Barnes. Well, I would have it in my files, but I don’t have 
it here. 

The Cuarrman. All right, that is not too important. Anyway, 
before the list was announced I am sure the President approved it. 

Mr. Barnes. Yes. 

The Cuarrman. And you considered it was the President’s respon- 
sibility to approve it? 

Mr. Barnes. I am not in a position to comment on the President’s 
responsibilities. 

The Cuatrrman. I thought you said so a while ago. 

Mr. Barnes. I said I thought the President had the last word. 

The CuHarrman. Well, we will call it the last word instead of re- 
sponsibility. But anyway he had the final say. 
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Mr. Barnes. I am sure if he wanted anybody on there they would 
have been on it, and if he didn’t they wouldn’t have been. 

The Cuairman. Did you actually make any changes like that? 

Mr. Barnes. Like what? 

The Cuatrman. I believe you did say that at the President’s request 
you added additional names from the West. 

Mr. Barnes. Yes, I think that we added one from the South and 
two from the, shall we say, Rocky Mountain area, and each side 
thereof. 

The CHarrMan. Do you recall their names? 

Mr. Barnes. I wouldn’t want to mention them, Mr. Chairman. 

The Cuamman. Well, I wouldn’t want to insist on it. 

Mr. Barnes. May I say that the President suggested no names. I 
want that understood. He merely suggested the area to be 
represented. 

The Cuarmman. All right, we will make it plain that way. 

I believe you stated in your formal statement that you, yourself, 
are not approving this report as such, neither is the Attorney General 
approving it; that we shall have to look forward to the reecommenda- 
tions of the Department of Justice in the future to determine which 
of the recommendations the Department approves and which of the 
recommendations they do not approve. 

Mr. Barnes. With the exception of the 6 recommendations we have 
already made out of the 12 that were made by the committee. 

The Cuarrman. Well, one of them was to soften the blow on a 
treble damage. 

Mr. Barnes. When you describe it as a treble damage I presume 
you mean the question of discretionary damages ? 

The Cuarrman. That is right. 

Mr. Barnes. Now, I am perfectly willing to discuss that subject 
with you. But I will not agree with you that it particularly softens 
the blow. 

The CuatrmMan. But what I can’t understand, Judge Barnes, is, 
if you want to leave it to the judge why do you restrict his ability to 
give only triple damages? Why not let him give 10 times the 
damage in certain cases? 

Mr. Barnes. Because Congress in its wisdom said that triple dam- 
ages was the limit beyond wi hich you couldn’t go. 

The Cuarrman. That is where an arbitrary amount was agreed 
upon, Judge. 

Mr. Barnes. Well, I would hesitate to say that Congress was wrong 
in limiting it to treble damages. 

The Cramman. No; I think it is right; I think there should be 
treble damages. But if you want to leave it to the judge’s discretion, 
why limit him to treble damages? In a particularly flagrant case, 
why not allow him to award more, perhaps 2 or 8 times as much. 

Mr. Barnes. Of course, if the final facts show that it has been a 
willful violation it is not discretionary with the judge. Many of 
your opponents, Mr. Chairman, have said that the innocent business- 
man gets caught in a violation and receives an unconscionable penalty. 

The Cuarrman. I am laboring that point too long, in view of the 
questions I have to ask. 

Mr. Barnes. Of course, when we start it I like to finish it. 
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The Cratrman. You know my views on it pretty well, and I know 
yours. 

The statement made by Mr. Brownell May 3, 1955, before the 
United States Chamber of Commerce group is as follows, if my infor- 
mation is correct—and I got the information from a ‘release from 
your office. We are speaking about the Attorney General’s national 
committee : 

Our aim was to gather articulate spokesmen for responsible points of view 
to formulate future antitrust policy. 

Now, then, that being his object, to formulate future antitrust policy, 
doesn’t he to an extent put his stamp of approval upon the report 
when he orders it made a public document, printed by the Govern- 
ment Printing Office, and sent out under his name to the United States 
district judges and others all over the country. Doesn’t he go just a 
little bit further than saying, “I will determine later whether or not 
I will agree with this,” but instead in advance says, or subsequent to 
its publication, that the object is to formulate future antitrust policy ? 

Mr. Barnes. I think that is a rather far-fetched conclusion, with 
all due respect to you. When you realize that the Attorney Generai 
specifically stated at the time that the report was made public that 
this did not represent administration policy, that it did not represent 
his views, and that he wanted carefully to consider these recommen- 
dations before he decided whether he would approve or disapprove any 
of its recommendations. 

And may I say, as I have intimated in what I have heretofore said, 
that the best example of the pudding is when you eat it. We have 
taken positions since the report in some areas contrary to the recom- 
mendations of the report. 

The CHamman. I would like to know them, Judge. Would you 
enumerate them ? 

Mr. Barnes. The best examples are the cases that I cited to you this 
morning, section 3. 

The CHairMAN. You mean the report was against that? 

Mr. Barnes. Yes. 

The CHarrmMaAn. Well, I wasn’t aware of that. 

Mr. Barnes. Well, I am afraid that you haven’t read the report 
very well, Mr. Chairman. 

The Cuarrman. I will have to look into that. Of course, I am 
glad that you took the position, because I know that those cases should 
be clarified. If section 3 is in it, we want to know; and if it is not, 
we want to know. 

Mr. Barnes. I could give you other examples. But let me also 
correct another statement that I think you made inadvertently, that 
this report went out under the Attorney General’s name. It was a 
report of the Attorney General’s Committee, and it was sent out—in 
all areas, every time it was sent out, it was sent out under the names 
of the two cochairmen, Professor Oppenheim and myself, as cochair- 
men of the committee. 

The Cuamrman. Under the frank of the Department of Justice? 

Mr. Barnes. It went out on Department of Justice stationery. 

The CHarrM i And under the frank of the Department of Justice? 

Mr. Barnes. I don’t know about that; I wouldn’t doubt it, but I 
don’t know. Of course, obviously any expenses for it came out of 
the Department of Justice budget, as you well know. 
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The Cuarrman. Which fund did they come out of, Judge? 

Mr. Barnes. General funds. 

The Cuatrman. How much was expended ? 

Mr. Barnes. In the entire life of the committee ? 

The CHamman,. Yes. 

Mr. Barnes. $78,179.40. 

The Cuairman. That seems rather small considering the 61 mem- 
bers. Did all the members charge expenses? 

Mr. Barnes. No; a great many of them—some did—the majority of 
them asked for travel reimbursement. Many of them did not ask 
for reimbursement if they were financially able to take care of it 
themselves. All of them, of course, donated vast amounts of time 
without any compensation. That figure, I agree with you, is exceed- 
ingly sata! I think it is about one-tenth as much money as Con- 

ress has appropriated to investigate the committee. But apart 
Fenn that, of that $78,000, some $19,000 went into the printing, which 
will be recouped by the Government at the rate the report is selling. 
Some additional sum of $28,000 went into salaries of stenographic 
help, and my ee assistant sitting at my right, during this 2-year 
period. I think you will find that it was one of the most economical 
groups that ever gathered information for the Government. 

The Cuarrman. That is interesting, Judge, and I think I will 
ask you to put that in the record. 

Mr. Barnes. It is in the record. 

The Cuarrman. I mean, in this record. 

Mr. Barnes. What are you referring to? 

The Cuatrman. The expenses of the committee. 


Mr. Barnes. I have just told you that. 

The Cuarrman. I want you to put into the record those individuals 
who charged expenses, and those who didn’t. 

Mr. Barnes. That is a bookkeeping job. I will see if it can be 
done, if you will give me a letter 

The CuHarrman. I have given you the oral information. 

Mr. Barnes. I would appreciate it if you would tell me exact- 


] 
*The CuarrMan. All right; the names of those who were paid more 
than $10. 

Mr. Barnes. I would appreciate it if you would write me a letter, 
and I will take it up with my superiors. 

The Caarman. You wouldn’t refuse to grant us that, would you, 
Judge? 

Mr. Barnes. I am not refusing to grant you anything. 

The Cuarrman. When you return your transcript, will you send a 
complete statement of the expenses of that committee. The informa- 
tion is relevant and material, since it is charged that many of these 
people have a personal ax to grind, and therefore it is worth more to 
them than the expenses woud be. 

Mr. Barnes. I understand. If they do it for nothing, they are 
criticized; if they don’t, they are criticized. That is like antitrust 
law. But any information you want along those lines, we will be 
happy to give you. I will take it up with my superior. 

he Cuarmman. I am asking for it now. I want to remind you, 
Judge, that the statement you mentioned a while ago, that the At- 
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torney General made about his ideas and his policies, about this re- 

ort, was made immediately after it was published, but a month 
inte he made a statement to the United States Chamber of Com- 
merce that: 


Our aim— 


and I am quoting directly from the speech that I received from the 
Department of Justice— 

Our aim was to gather articulate spokesmen for responsible points of view to 
formulate future antitrust policy. 

Mr. Barnes. Government policy? No, sir. 

The Cuarrman. He said “antitrust policy.” 

Mr. Barnes. There is a great deal of antitrust policy in the United 
States that has nothing to do with Government. 

The Cuarrman. That is what I am afraid of, Judge; interpreta- 
tions of the courts and things like that, bypassing Congress, That 1s 
what concerns me. 

Did you see this list that was filed with the Celler committee—I be- 
lieve you discussed that in your statement—that you couldn’t work 
for the Federal Trade Commission’s figures but you were familiar 
with your own files, and the number of people who had participated 
in lawsuits involving the questions that were being discussed in this 
report. I believe you covered that so far as your Department was 
concerned. 

Now, on page 1853 of the transcript of the hearings before the 
Celler committee, Professor Oppenheim, your cochairman, was asked 
this question : 

To your knowledge, did any member of your committee disqualify himself 
from participating in the deliberations of the committee concerning issues in- 


volved in the pending antitrust cases in which he was representing a corporate 
defendant? 


and Professor Oppenheim stated— 
I know of no instance of a case for disqualification. 


Is that your understanding, too? 

Mr. Barnes. Will you read that again so I may be sure of your 
question ? 

The Cuarmman. Professor Oppenheim was asked this question : 

To your knowledge did any member of your committee disqualify himself 
from participating in the deliberations of the committee concerning issues in- 


volved in the pending antitrust cases in which he was representing a corporate 
defendant? 


and Professor Oppenheim stated— 
I know of no instance of a case for disqualification, 


Mr. Barnes. I want to be precise in my answer, sir, and honest. 
When you say “disqualify,” I know of no case where a member of the 
committee said, “I have some pending litigation which might dis- 
quauey me from appearing with this committee,” and thereupon left 
the room, or anything of that kind. Nor any case where he refused 
to attend. I do recall 1 or 2 or several occasions where individuals 
have stated, “Well, this approaches an area where I have personal 
interest, and I don’t care to take part in any discussion or in any way 
to express myself on the subject. 
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The Cuamman. Nothing like that happened ? 

Mr. Barnes. Yes; that did happen, the latter happened, not the 
former. 

The Cuamrman. Who did that, Judge Barnes? 

Mr. Barnes. I don’t think that I should be required to answer 
that question. I can think of two instances. But that gets into the 
yersonal relationships of that attorney with his clients, and he might 
be criticized for not taking a partisan attitude. 

The Cuarrman. In view of your statement I will not insist on it, 
Jurlge. 

Mr. Barnes. Thank you, sir. 

The Cuairman. In the treatment of the dissenting opinions, who 
passed on the question of preparing the 394-page report ¢ 

Mr. Barnes. The committee and its chairman. 

The Cuamrman. The committee and its cochairmen ? 

Mr. Barnes. Right. 

The Cuatrman. Why didn’t you insert the whole dissenting report 
of Professor Schwartz, for instance? Why did you dissect it and 
scatter it throughout the report, and finally, fail to add a large part 
of it, Judge Barnes? 

Mr. Barnes. I can’t agree that we did not add any large part of it. 

The Cuarrman. Well, I haven’t personally checked that, but I was 
told—-— 

Mr. Barnes. I wish you would, because I think you are on a false 
issue there. 

The Cuatrman. All right. Suppose I ask you—you people are 
acquainted with it—to correct me on this and show me that it is there 
under proper and favorable circumstances. And you can do that in 
the transcript. 

Mr. Barnes. I would ask to be inserted by reference the entire draft 
of the dissent of Louis B. Schwartz which appears on page 1888 of the 
hearings of the Antitrust Subcommittee No. 5 of the Committee on 
the Judiciary of the House of Representatives contained in part IIT, 
serial No. 3. 

The Cuairman., It is already in the record here, Judge. 

Mr. Barnes. All right. That shows precisely every omission of 
every word—and I have stated before, and I state again, that every 
matter that Professor Schwartz wanted in this report is in the report, 
though not in the precise language which he wanted it, and not at the 
precise place where he wanted it, but the substance of every thought 
that he suggested is in that report. And I can further state that 
Professor Schwartz has stated to me that while he does not agree that 
we had the right to divide up his dissent as we did, he is convinced 
of our fairness in distributing it as we did to give the substance of 
what he desired to state. 

Now, the reasons that we did as we did are these. This committee 
had been working for a period of 20 months. I think that you realize 
that any committee that has a job such as this, it is very difficult to get 
it to its ultimate conclusion. The only way that we could get this com- 
mittee report out was to create a deadline. We did create that dead- 
line. 

Previously we had talked to every member of the committee. We had 
discussed it at committee meetings. We had circulated the informa- 
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tion that dissents would appear as the individual wanted them to 
appear, with the right of the cochairman to edit, not their substance 
or their sense, but the language that was used. Finally all agreed 
that the cochairman had the right to collate dissents. 

By that I mean this. Suppose that one member of the committee 
said, “I dissent on A, B, and C matters.” And somebody else said, 
“T dissent on A, B, and C matters.” We reserve the right to put those 


two together and say, “Two members of the committee dissent as to 
A, B, and C. 

If, on the other hand, a third member came along and said, “I dis- 
sent on A, B, C, and likewi ise on D,” we reserve the right ‘to then 
change the report to say, “Three members of the committee dissent 
on A, B, and CG, and one dissents on D.” 

Now, we did that because we thought that this was a volume which 
would be capable of being referred to by people interested in antitrust 
law, and we desired the | pros and cons as to each area, each section, 
each division in which we made the report, selected at one place. 

In the letter which I wrote to Professor Eugene B. Rostow on March 
23, 1955—the other dissenter who likewise does not agree with our 

right to divide his dissent, but he has stated that he has no objection 
or feels no sense of unfairness existed on the part of the cochairmen 
as to the manner in which they handled it, once he concluded that we 
had the right to editorialize as we did, not in changing any meaning, 
but mer ely i in the organization of the report. 

I wrote to Professor Rostow in this fashion on March ¢ 23, 1955: 


Prof. EUGENE VY. RostTow, 
Yale University Law School, 
New Haven, Conn. 


DEAR GENE: I have your wire asking that I confirm that your “various dis- 
sents and concurring statements will be printed in the report exactly as sub- 
mitted.” In reply, I write the substance of our telephone conversation of 
Monday evening. 

At the outset, we agree that each member has the right to dissent, to identify 
himself by name as a dissenter, and to state his thought in the tenor he chooses. 
Consistent with these principles, at all times the chairmen have taken the posi- 
tion that while they cannot change the meaning of nor omit any position taken 
by a member, they do have the right to edit the report. Our differences stem 
from your apparent feeling that right to dissent involves also the unrestricted 
privilege of each member to dictate, regardless of the report’s organization, 
where his dissent is to appear. In addition, you feel that each member has the 
right to refer specifically to the various intermediary drafts of sections of this 
report-——referred to as work group drafts. 

The cochairmen’s position, in contrast, is that theirs is the responsibility for 
report organization. Accordingly, they have printed each dissenting position 
with the report topic from which it differs. As you know, this way we have 
treated, with your concurrence, the bulk of your clarifying, concurring and 
dissenting views. This we plan to do, in addition, with your mimeographed 
submission. 

We propose to print as your separate over-all comment the first four para- 
graphs of your mimeographed dissent. We feel the balance of your submission 
refers precisely, first, to the discussion of the Ad Hoc Committee in the Foreign 
Commerce section; and second, it treats generally problems dealt with in the 
administration and enforcement chapter. Accordingly, it will be separated and 
printed in each of those sections. Incidentally, this is the precise treatment 
accorded each other dissent by any other member. 

The sole alteration that we propose to make is the deletion of any reference to 
“work group reports.” 


74645—56—pt. 2——_14 
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And we deleted this statement “the work group reports,” and in- 
stead of that stated “one member states,” giving it in the exact lan- 
guage that Professor Rostow used. 

We assure him: 

Your exact language will be used without any reference to its source in work 
group reports. 

And then I pointed out that this is required by our statements made 
to other members, we advertised very voluminously the fact that we 
had a deadline. 

And then on the last day, in addition to this dissent that had already 
been submitted, Professor Schwartz produced a 30-page dissent which 
he wanted printed separately. Several other members of the com- 
mittee said, “now, wait a while, this is not according to the rules, we 
have no chance to answer that, and if you print his dissent we want 
the right to dissent to the dissent.” 

And with 61 members we saw we would have about 2,000 pages to 
ask the Government to print instead of less than 400 as we have. 

I think we should also state that subsequent to that time, the time 
of this correspondence that I have just read, Mr. Rostow stated in a 
statement that he issued after the Select Committee on Small Business 
of the United States asked me some questions similar to yours and, he 
said : 


I regret attacks— 
this is Professor Rostow— 
I regret attacks on the good faith of the Attorney General’s Antitrust Committee. 


And he points it out. He said: 


Of course a majority of the committee consists of lawyers specializing in de- 
fense of antitrust lawsuits. 


He wasn’t quite accurate there, but that was his conclusion, 


But contrary-minded members did not feel lonesome, nor were they denied 
either a hearing or considerable share in the committee’s work. It would be 
regrettable if debate on the merits of the issues canvassed in the report were to be 
confused by indiscriminate attack. 


You get to a point, Mr. Chairman, where you have got to organize 
‘seit And that we tried to do. I am frank to say that I would 
try to do the same thing if I had a committee in the future. 

The Cuairman. Apparently our record is pretty well filled up with 
information along that line, except for one question I would like to 
ask you. 

Professor Rostow wired the Attorney General, I believe, and pro- 
tested against the way his dissent was being handled. And, in answer 
to that, Mr. Brownell wired Prof. Eugene B. Rostow, Yale University 
Law School, New Haven, Conn., March 23, 1955, as follows: 

Re your telegram, A. G. study of antitrust laws. Committee proceedings are 
a matter for committee members and the co-chairman. However, let me assure 
you that I have the fullest confidence that Judge Barnes and Professor Oppenheim 
have made all efforts to assure you full and fair chance for expression and dis- 
sent. This means in your own words as under your own name. 

Mr. Barnes. Exactly, that was exactly what was done. 

The Cuatrman. I can’t reconcile that with editing Professor 
Schwartz’s statement, omitting on parts of it, and then scattering it in 
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various places in the book. The telegram from the Attorney General 
indicates that the dissenters would have a right to add what they 
wanted in full and under their own names. 

Mr. Barnes. They did. They put it in in full and under their own 
names, but it was not put in in just the way they wanted it, where 
they wanted it. 

The Cuatrman. Now, 2 members of the 61 committee diqualified 
themselves because of interest, and since you have stated 

Mr. Barnes. Just a minute. I don’t know of anybody that dis- 
qualified themselves. 

The Cuatrman. Now, 2 members of the 61 committee disqualified 
themselves because of interest, and I asked you to name them, and you 
said that it might involve disclosure of their relationships with their 
clients. 

Mr. Barnes. I stated that they would not participate in a certain 
discussion, if that is what you mean by disqualification 

The Cuarrman. Allright. I wonder, though, in view of your state- 
ment, which indicates your knowledge of the facts, why you, or the 
other cochairman did not suggest to a number of these people that 
they should not participate in certain questions in which they were 
or at that time in the courts and before the Department of 
Justice. 

Mr. Barnes. I think that question can be asked of anybody, even 
a Member of Congress, who votes on any question, whether or not he 
should refuse to vote. 

The Cuarrman. Well, they are challenged that way, Members of 
Congress are, and I think properly so. 

Mr. Barnes. We assumed that we were dealing with a group of 
honorable members, and I have no reason to believe we were not. 
They are the highest type of individuals representing all schools of 
thought, both those that represented the Department, and those that 
represented triple damage plaintiffs. And I think they were honestly 
Te” come up with the best answers, as a group, that could pos- 
sibly be obtained. And I saw nothing that transpired during those 
committee operations over a period of 20 months that indicated any 
disposition on their part to favor a particular position because of 
any interest that they had in the shape of finances or complaints. And 
I am very happy to make that statement. 

The CuarrMan. Judge, I have only been here about 27 years, and I 
don’t know all the rules in that short period of time. But how does 
the Attorney General get a document made a public document? What 
does he have to do? 

Mr. Barnes. What do you mean, make it a public document ? 

The Cuairman. Like this report, that is made a public document. 
Now, Congress didn’t pass any law permitting that, did it? 

Mr. Barnes. Not that I know of. The President asked the At- 
torney General to set up the committee. 

The Cuarrman. And by what authority of law can you make a docu- 
ment like that a public document ? 

Mr. Barnes. If you mean, published by the printer 

The Cuarrman. Government Printing Office, and designate it a 
public document. 
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Mr. Barnes. I don’t know of any mechanical means that makes it 
a public document. ; 

The Cuarrman. I wouldn’t insist on the point, because there is no 
reason why you should know about it any more than I should, and I 
certainly know how it is done, and I assume it is done legally, or it 
wouldn’t be done. I am not questioning the legality. 

Mr. Barnes. My legal assistant comes up with the legal advice that 
there are a series of rulings by the Comptroller General as to when 
advisory committees—this happens to be one of some 5,200 that exist 
in the Government at the present time—and the Comptroller General 
states when they are legally constituted, and when the Printing Office 
can publish their report. 

The Cuarrman. The reason I was asking you was, I was thinking 
if somebody wants to publish an answer to the Attorney General’s 
Committee To Study Antitrust Law, there should be some way to get 
that printed as a public document, too, so that the judges and every- 
body would have it on the same shelf. 

Mr. Barnes. Isn’t that what you are doing now, Mr. Chairman? 

The Cuatrman. I don’t know. Maybe we are doing it in such con- 
cise form as to be readable. But in connection with this report, you 
said a meeting was being conducted at which Professor Oppenheim 
made a speech. Where was that meeting where the subject came up 
after the discussion about delivering this to the judges / 

Mr. Barnes. Sixth Judicial Conference in Michigan, I believe. 

The CHamman. Now, the two Supreme Court Justices just hap- 
pened to be there, they were not invited there to hear any discussion 
of the antitrust laws? 

Mr. Barnes. I believe that they have the statutory duty to be there. 

The Cuarrman. I don’t know that. 

Mr. Barnes. Yes, sir. Each circuit has a member of the Supreme 
Court. 

The Caarman. I know that. 

Mr. Barnes. And the Chief Justice has attended all of those ses- 
sions, I believe. 

The Cuarrman. But that gave Professor Oppenheim a fine oppor- 
tunity to put over some good clubs, using the language of his brief, for 
report to the people that would give the opinion. 

Mr. Barnes. I assume that that was partly in the minds of the judi- 
cial group that invited them, that he would espouse his efforts as co- 
chairman of the committee. 

The Cuarrman. And then you and Professor Oppenheim sent out 
to each United States district judge, a copy of this report? 

Mr. Barnes. Indeed, we did. 

The Cuarrman. And did you send them just a plain copy like this, 
or was it dressed up a little bit? 

Mr. Barnes. Just a plain copy like the one we sent you, Mr. Chair- 
man. 

The Cuarrman. Well, didn’t you have about 250 made in buckram 
bindings? 

Mr. Barnes. I don’t know. I know that I got one, and the Attorney 
General got one. I don’t know how many there were. 

The Cuarrman. Are you sure that the judges didn’t? 
Mr. Barnes. I am sure they didn’t, because I saw them going out. 
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The CuHairman. You saw the paperbound volumes going out? 

Mr. Barnes. I didn’t open up the envelopes to find out, but I am 
sure they were paperbound. 

The Cuatrman. My information is that you ordered 250 copies 
that were bound in rather expensive bindings, more expensive than 
this, and sent them to the United States district judges. Maybe my 
information is incorrect. 

Mr. Barnes. I may be wrong. 

The CuarrmMan. But the Department of Justice ordered 250 bound 
in buckram ¢ 

Mr. Barnes. I don’t know that, but I wouldn’t doubt it. Mr. Chair- 
man, I would think you would approve of an act like that, because 
you know sometimes we have difficulty in getting our judges to enforce 
antitrust law. 

The CHarrMan. That is right, I thoroughly agree, but I don’t want 
them to weaken the law. I think the interpretation you suggest would 
weaken the antitrust law, I think the other side should be heard too. 

Mr. Barnes. That is where we disagree. 

The CuarrmMan. You don’t disagree that the other side should be 
heard ? 

Mr. Barnes. Not at all. And they are heard right here in this 
report. That is why we have dissents after dissents in there. 

The CuatrmMan. Don’t you think a judge would give more than 
passing attention to this book when he picks it up and he sees it is 
the report of the Attorney General’s National Committee 'To Study the 
Antitrust Law? And then he reads this statement in the report : 

A tentative membership list was reviewed by the Attorney General with the 
President of the United States— 
and then he reads your testimony here and he finds out that this is a 
President’s committee, and that he approved it, and these represent 
the views of the people composing the committee, don’t you think they 
would give it just a little bit more than passing interest, Judge ? 

Mr. Barnes. Yes,I do. I don’t know whether they would pay more 
attention to the recommendations of the dissent, it is all in there, 
Mr. Chairman. 

The CHarrMan. Well, the dissents are not—that is where we differ 
a little bit on the matter of presenting the dissent. 

Mr. Barnes. I could tell you this, from a few years on the bench, 
that it is a lot easier for the judge to understand the dissents when 
they are organized and appear alongside the majority rule than it is 
to require them to jump around the book looking for some of these 
defenses. 

The Cxuatrman. I don’t agree that this report is prepared in the 
manner and form that would enable the reader to get the most out 
of it, that is the only difference. 

If my information is correct the Justice Department ordered 3,000 
of these books. You also sent them to college professors didn’t you, 
Judge? 

Mr. Barnes. A few, yes. We sent them to those who wrote in and 
asked for them. I think we ran out of supplies. The university 
libraries would write in and we would send them to them. 

The Carman. Free? 

Mr. Barnes. Free. 
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The Cuarrman. You ran out, and you ordered 500 copies, and they 
charged you $8.20 a copy for them. Did you send those out free too? 

Mr. Barnes. I think you are in error on that. That sounds like 
an awful lot of money. 

The Cuarrman. I will read you the information from the Govern- 
ment Printing Office. The initial order was 2,250 copies at $1.87 
per copy, paperbound, $4,207.50. Then there were 250 copies at 
$2.47 per copy, buckram, $617.50. And then 500 copies additional at 
$8.20 per copy, $4,087.68. That is a rather high-priced book to send 
out complimentary, isn’t it? 

Mr. Barnes. I think it is. I think you ought to investigate the 
Printing Office for charging that. 

The Cuarrman. I think the burden is on the person sending them 
out. 

Mr. Barnes. Well, we have referred a great many people to the 
Printing Office to obtain copies, and they fixed the price, we had 
nothing to do with that. 

The Cuarrman. Judge, I want to ask you a question about the en- 
forcement of the antitrust law. Under existing law I am sure the 
Attorney General could, himself, if he wanted to, instruct all the 
United States district attorneys to give consideration to antitrust 
violations and if he desired to do so, personally initiate injunctions 
and proceedings against the violations of antitrust laws. 

I wonder what instructions a district attorney now has with refer- 
ence to proceeding against a person who is charged with violating 
the antitrust laws either civilly or criminally. 

Mr. Barnes. You mean when facts come to his attention that would 
indicate a violation of law? 

The Cuarman. That is right. 

Mr. Barnes. In the first place the antitrust law is a specialized sub- 
ject. I think the chairman will agree with me on that, because you 
have specialized in it for a good many years. I think it is necessary 
and essential that we have a uniform interpretation of antitrust law. 
It has been the conclusion of every Attorney General in recent years 
anyway, and every Assistant Attorney General in charge of the Anti- 
trust Division that the prosecution of antitrust cases must rest on the 
specialized knowledge of individuals who by training and experience 
can properly handle antitrust litigation. It is for that reason that 
we keep the staffs in the industrial areas where most antitrust cases 
arise. 

As I pointed out to you, if Congress gave us some more money, why 
we wouldn’t have to close our Boston office, for example, nor our 
Seattle office, both of which have been casualties recently. We main- 
tain an office in New York and Chicago and Philadelphia and De- 
troit and Cleveland and Los Angeles and San Francisco. 

We file suits elsewhere. We do it in conjunction with United States 
attorneys, but we have not proposed to deliver the responsibility to 
the United States attorneys for handling the antitrust litigation be- 
cause, as I understand it, when that has happened in the dim, distant 
past it has not worked out well. 

On the other hand we tried to keep them advised of developments 
in antitrust laws, keep them aware of their responsibilities to turn 
over information to the Antitrust Division. In each one of the metro- 
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politan areas where we have field offices we maintain close liaison with 
the United States attorney’s offices in the field. 

In addition to that, for the first time in the history of the Depart- 
ment of Justice, I believe, we have a regular plan of bringing back 
the United States attorneys to Washington for a conference of several 
days on their duties and responsibilities. In the last 2 years a portion 
of those conferences has been devoted to their responsibilities under 
the antitrust law where I and my assistants, 5 or 6 in number, give 
them as best we can in capsule form our ideas as to antitrust law 
enforcement, and advise them how they can be aware of the problem 
and what they should do if matters come to their attention. 

As a result we are obtaining more information in the Department 
than we have had for some years in the past from United States 
attorneys who sometimes light upon something and sometimes do 
not but are gradually, I think, being somewhat educated in the intri- 
cacies of antitrust law. 

Now, we have discussed the possibility of turning over antitrust 
enforcement to the United States Attorneys in various parts of the 
country. You immediately run into a terrifle conflict, because a 
United States Attorney is under obligation to get rid of criminal cases. 
And I can tell you, Mr. Chairman, in my opinion, for what it’s 
worth—and I think I know something about the problems of courts 
and court loads and the backlog of cases—if you turn over antitrust 
enforcement to the United States attorneys in various parts of the 
country the are going to clean up their criminal calendar, and civil 
cases, particularly antitrust cases, are never going to get tried. 


The Cuatrman. Don’t they have priority under the law, Judge? 
Mr. Barnes. No. Under the Expediting Act only if the Attorney 
General of the United States states that there is a matter of such 
interest that it should take precedence over the rights of other peop 


le 
charged with crimes, and under those circumstances the three-judge 
court is impaneled, and if you want the Attorney General to get in 
wrong with those courts with their heavy calendars, all you have to 
do is tell him, “I want to take three of your judges and put them on 
a year’s antitrust case.” 

The Cxatrman. I know there is substance to what you say, because 
I have discussed it with attorneys and with Mr. Brownell. I know 
you have many problems there, and I don’t disagree with anything 
you have said. But it does occur to me that as in the case down in 
Fort Worth, Tex., where the Safeway was deliberately and willfully 
selling below cost to destroy a competitor across the street, shouldn’t 
the district attorney there at least bring an injunction suit against 
such an open and flagrant violation of the law? 

And—not decentralizing all the antitrust prosecutions—why 
shouldn’t you consider delegating that duty at least where there is 
an open and flagrant violation of the law ? 

Mr. Barnes. Your statement that that is an open-and-shut violation 
is not what counsel for Safeway said when they made their public 
statement after we indicted them. They said there was considerable 
doubt that they had violated any law, in fact they denied that they 
had violated any law. 

The Carman. I am quoting the Department of Justice. 
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Mr. Barnes. I think you have the better quote. But it does present 
problems. It is always a problem to prevent injunctions. You must 
realize that where the gravamen of your action is a law that has been 
on the statute books for 18 years, and the Government has only filed 
up to this time 2 suits—— 

The Cuatrman. That is section 3 only. 

Mr. Barnes. I agree. 

The Cuarrman. The enforcement of the law, of course, is by pri- 
vate suits. If my memory serves me correctly, when Mr. Brannery 
was an Attorney General, he issued an order to the United States 
district. attorneys to take up antitrust cases. Do you recall that? 

Mr. Barnes. I recall talking to you about it, but I don’t recall that. 

The Cuamman. At that time United States district attor neys 
were not on full salaries, and there I can see then was a good reason 
for not placing more burdens upon them. But now, since they are 
required by law—and I think it is a good law—to devote all ‘their 
time and attention to their duties, I think you should consider well 
imposing some duties concerning antitrust upon them, and particu- 
larly the getting of injunctions to prevent certain open violations. 

Mr. Barnes. I think that in those cases where we desire to obtain 
injunctions—and there are several—that I would be much happier in 
having our regional offices take care of the procedure in the local 
courts. I don’t think that the delays involved in getting them there, 
nor the expense of taking them there would outweigh the advantage 
that you would have in uniform and competent enforcement, because 
you must realize that after all the great majority of lawyers in the 
United States know practically nothing about antitrust enforcement. 

The CHarrMan. Well, that is true. But the district attorneys have 
a school up here, and I believe you teach them every now and then. 
They have a mighty good instructor, and I think he tells them what 
to do about the antitrust law; for that reason I believe they have better 
knowledge than the or dinary group of district attorneys. 

Mr. Barnes. I think they do have a better knowledge. I think 
they are improving, I think we are working out part of the problem, 
but I still have my doubts as to whether or not we should entrust the 
future of an important antitrust suit to those who are not specialized 
in antitrust law. 

The Cuarrman. Right now I am talking about injunction suits. 
The importance of that can be condensed just a little further. You 
know the law, Judge. When a large concern—an interstate chain, for 
instance—is discriminating in price to destroy a competitor across the 
street, if the chain is not stopped, the independent competitor finally 
folds up-—let’s say that the chain loses $100,000, driving him out of 
business—it is worth it to the chain because it now has the area to 
itself, marketwise—but the chain does not take that full loss; 
it puts it in a consolidated tax return, and it gets a tax reduction on 
that $100,000 and gets $52,000 of the loss back, you might say. That 
in effect represents a bounty on destroying independent merchants, a 
bounty for their extermination, like on wolves, wildcats, and things 
like that. 

Furthermore, the chain can buy out this independent at the end 
of the year, and if the independent has lost a hundred thousand dol- 
lars too, the chain can also get a tax reduction on that. In addition, 
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if the independent has been a corporation and had, say, $100,000 
paid in capital, then the chain may replenish that with some of its 
own assets, divide $100,000 among its stockholders, as a return of 
‘apital, and the stockholders will then not have to pay individual 
income tax on that $100,000. 

Therefore, I think it is highly important that the Department of 
Justice issue injunctions and stop such conduct because the chain 
store has those bounties, rather than lose money, they probably make 
money in the end. I know you have considered that. 

Mr. Barnes. Mr. Chairman, I thought you were going to compli- 
ment me most highly on instituting that action down in your State. 

The Cuatrman. I have done that already, and I now compliment 
you again. I think you did a fine job. And there is no doubt in my 
mind that you are going right through with it as you have in the 
past. In fact, I have confidence in you as an individual, I always 
have. But I know you have a lot of other people to deal with, Judge. 

I want to ask you just one other question, and I will be through. 
I marvel at the price of a book like that, 1 dollar, 394 pages. And 
you mentioned in your statement a while ago that the Department 
of Justice was out about $19,000 on these books, but you will get a 
lot of it back. How will you get a lot of it back? 

Mr. Barnes. The Government will get a lot of it back. 

The CuatrmMan. You mean at a dollar a copy ? 

Mr. Barnes. That is what they tell us. 

The CuatrrMan. But they are costing a lot more than that, the low- 
est cost of any of them is $1.87 per copy. 

Mr. Barnes. I was very surprised that it could be a dollar, but 
they say they make money on it. 

The Cuarrman. They certainly identify the cost that you sent 
out these copies to the college professors at $1.87. 

Mr. Barnes. That is a figure that I doubt. And I think probably 
by reason of pitiless light of publicity that is being put upon the report 
by inquiries such as this there will be a large sale of the volumes. 

The Cuatrrman. I thought there would be, but you would be sur- 
prised how small the sale has been; people get them from the Depart- 
ment of Justice free, so why should they buy them? They haven’t 
sold as many copies as they expected to. 

Mr. Barnes. We have turned down many people who want them 
free, including Congressmen, because we have said that we turned 
them over to libraries and colleges, and the judiciary, and as many 
members of Congress as we could, but when Congressmen wanted 
them for their constituents, we had to refer them to the Printing 
Office. 

The CHatrMan. My attention has been called to the fact that in 
the case you mentioned today, the attorneys on the other side requested 
un opportunity to appear and be heard, since you discussed the law 
suit here this morning. I will ask Mr. MacIntyre to work out a time 
for them, because we want everybody to be heard whose name is men- 
tioned here. I think that is perfectly fair. I know you do, too. 

Mr. Barnes. Certainly. 

The Cuarrman. I had a conference with Thurman Arnold about 
your case. Thank you for your appearance. If you will furnish the 
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testimony we have asked you for to complete the record, it will be very 
much appreciated. 

Would you like to make any statement on anything that has been 
said here in these hearings or elsewhere about the Attorney General’s 
Committee, or anything else? 

Mr. Barnes. No. I thought I might be asked other questions, but 
I never run into danger. 

The Cuamman. I am not asking you to dig up any snakes, or any- 
thing like that, but if you want to volunteer comment on anything 
that has been said before this committee, you are at liberty to do so. 

Mr. Barnes. I have no further statements. 

The Cuaiman. Thank you very much. 

Judge Barnes, would you mind Mr. MacIntyre asking you a question 
I overlooked ? 

Mr. Barnes. Not at all. 

Mr. MacInryre. Judge, in the fall of last year, I believe the De- 
partment of Justice announced in a press release subscribed to by you 
and the Attorney General, that the Department would probably seek 
to stop the proposed merger of Bethlehem and Youngstown. Do you 
recall that? 

Mr. Barnes, I do. That was the Attorney General, not me, that 
made that statement. But I fully concur. 

Mr. MacIntyre. That was after the Antitrust Division of the De- 
partment of Justice had made up its mind that it would regard such 
a merger as a violation of the law, wasn’t it? 

Mr. Barnes. That is correct. 

Mr. MacIntyre. After the Antitrust Division’s position was made 
known to the Attorney General, was there any inclination on his part 
to permit the Antitrust Division to make its announcement as it 
usually does concerning such matters? 

Mr. Barnes. The Antitrust Division usually makes no announce- 
ment about such matters. The Attorney General, in his discretion, 
made the announcement. That is why I stated just a few moments ago 
that the Attorney General made that statement. I did not. That 
matter came to us under our so-called railroad release procedure, 
whereby any individual in business may ask our opinion as to whether 
any proposed merger does or does not violate the law. When those 
matters come to us under those circumstances, we make no announce- 
ment of any position taken by us. That is purely a matter that is up 
to the individuals who are concerned. They usually make the an- 
nouncement. 

Mr. MacIntyre. How long was it after the Antitrust Division of 
the Department of Justice made up its mind and reported its position 
to me Attorney General before he made his announcement on that 
item ¢ 

Mr. Barnes. I have no idea. I couldn’t tell you. And let me say 
further, that, of course, the Attorney General is still the head man 
in the Department of Justice, which includes the Antitrust Division. 
So any recommendation that we make is purely a recommendation 
to him, and is not anything that we could come to any final conclusion 
on without receiving his approval. 

Mr. MacIntyre. According to a report in a Washington newspaper 
at about the same time he made his announcement, he had withheld 
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that announcement until after he had flown to Denver and discussed 
it with the President of the United States. Do you have any com- 
ment on that ? 

Mr. Barnes. No, sir. 

Mr. MacIntyre. Judge, on your appearance before the House Small 

Business Committee on April 27 of this year, in the record of these 
proceedings at page 5, there is this sentence in your testimony—and 
you were referring to the Attorney General’s report in speaking here: 
For the most part let me frankly state, my views coincide with the majority 
positions taken in the report. 
Now, I call your attention to a sentence appearing at approximately 
the middle of page 216 of the report, dealing with the Rigid Steel 
Conduit case, and I ask you to state whether you published a dissent 
from the statement of the committee as it appears there; the sentence 
that starts at the middle of the page with the words “we reject,” page 
216. ‘The question to the judge is, “did he dissent from the statement 
in that position?” 

Mr. Barnes. No, sir, I made no—no dissent appears on that page. 
Therefore, I made no dissent. 

Mr. MacIntyre. Did you, in adhering to the position stated by the 
committee in that instance, consider what the Supreme Court of the 
United States had announced in its majority opinion in the Federal 
Trade Commission v. Gratz, 253 U. S. 421, 427, concerning the juris- 
diction of the Federal Trade Commission ? 

Mr. Barnes. No, I did not have that in mind. I do not recall the 
case, do not have it in mind now. 

Mr. MacInryre. Did you, when you adhered to that position as 
stated by the committee, consider the report that was made by the 
Attorney General of the United States on April 26, 1937, that the anti- 
trust laws, outside of the Federal Trade Commission Act, did not lend 
themselves to getting at the practice which is discussed in this report 
at page 216. 

Mr. Barnes. If I understand the question correctly, did I have that 
inmind? No, sir, I did not. 

Mr. MacIntyre. I would like to ask that there be included in the 
record at this point the report that was made by Attorney General 
Homer Cummings to the President of the United States on December 
6, 1937. 

The Cuarrman. It may be inserted. 

(The report referred to is as follows :) 


[For the press, immediate release, April 27, 1937] 
The President has received the following letter from the Attorney General : 


APRIL 26, 1937. 
THE PRESIDENT, 
The White House, Washington, D. C. 


My Dear Mr. Presipent: By direction of the President this Department has 
considered the question of identical sealed bids received by government agencies 
seeking to purchase steel products to determine whether court proceedings should 
be instituted under the Antitrust Laws. 

The Federal Trade Commission made a report to the President dated June 10, 
1936, reaching the conclusion that collusion in maintaining prices accounted for 
identical bids and that this collusion was particularly evidenced by an agree- 
ment of steel producers on June 6, 1935, when, following the decision of the 
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Supreme Court invalidating the NRA codes, they adopted a resolution declaring 
their intention ‘“‘during the present uncertainty to maintain * * * the standards 
of fair competition which are described in the Steel Code.” 

The question therefore in which this Department is concerned is whether the 
administrative remedies in the control of the Federal Trade Commission, by way 
of a cease and desist order, should be superseded by criminal or civil proceedings 
instituted in the the courts by this Department. 

This Department has conducted an extensive investigation over a large part 
of the country which included examination of the correspondence, files, minutes 
of directors’ meetings and other records of 38 large steel producers, and inter- 
views with 48 steel fabricators, 66 jobbers, many large consumers and the direc- 
tors who were present at the June meetings of the American Iron and Steel 
Institute. 

After examining the information obtained in the above manner, I conclude that 
the investigation has not produced sufficient evidence admissible in civil and 
criminal litigations to make advisable proceedings in court or under the Anti- 
trust Acts, as they have been construed by the courts. 

The administrative and quasi-judicial remedies in the hands of the Federal 
Trade Commission may be better adapted to the control of the subject matter 
of this particular complaint than action by the Department of Justice. The 
identical bids in the steel industry are produced, in part, by the basing point sys- 
tem of price determination. This system, long used in the steel industry, not 
only affects the manufacturers who utilize it and the consumers who are subject 
to it, but it also presents economic and social questions due to the fact that 
communities as well as plants have been located and developed with reference 
to the price structure developed by this system. The machinery of the courts 
is not geared to the handling of the social and economic factors necessarily in- 
volved; and many persons and communities seriously affected cannot be parties 
to a court proceeding under the antitrust laws. It appears therefore that a 
problem is presented which can be more satisfactorily investigated and dealt with 
through the more flexible remedies of the Federal Trade Commission. 

The question before us is broader, however, than that of identical bidding in 
the steel industry. The type of practices complained of in this instance is wide- 
spread throughout many of the basic industries of the country. The difficulty 
in correcting this situation raises the whole question as to the adequacy of the 
present antitrust laws for the solution of the monopoly problem as it now exists 
in the United States. 

In my opinion, the time has come for the Federal Government to undertake a 
restatement of the law designed to prevent monopoly and unfair competition. 
This proceeds from the conviction that the present laws have not operated to 
give adequate protection to the public against monopolistic practices. 

After 24 years’ experience with the Sherman law and its judicial interpreta- 
tions, the Congress enacted the Clayton Act and set up the Federal Trade Com- 
mission. After nearly 20 years’ experience, in 1933, the National Recovery 
Administration was established. Many other laws dealing with phases of the 
industrial question have been enacted and others are in contemplation. A re- 
view of the accumulated experience of the last 47 years would indicate many 
things to be avoided, as well as many to be accomplished, by a revision of our 
antitrust laws. 

Moreover, these laws have been subjected to cour interpretations which from 
time to time have limited their application, modified their meaning and imposed 
upon the Government possible burdens of proof. 

A long experience with the difficulties of enforcement furnishes a sound basis 
for improving the enforcement machinery. This Department has labored with 
inadequate means to enforce laws that do not provide sufficient legal weapons 
to make enforcement effective. In the face of a present tendency to increase 
prices and a necessity for a corresponding increase in the vigilance of the De- 
partment the question is forcibly presented as to whether the country can afford 
to leave the enforcement of a vital economic policy so poorly sustained. The 
present machinery of enforcement through the Federal Trade Commission also 
should be made more adequate and effective, and the devitalizing effect of some 
of the court interpretations upon its powers should be overcome by legislation. 

I therefore recommend that there be set up a committee to study the antitrust 
laws as to their adequacy, their enforcement and the desirability of amendment, 
extension and clarification. The committee should have power to enlist the aid 
of consultant groups both within and without the Government, and the studies 


ae a ee 


PRICE DISCRIMINATION $29 


will naturally cover a wide area including the relation of anti-monopoly poli- 
cies of such subjects as patents, taxation, commerce, manufacturing, farming 
and labor. 
Respectfully, 
Homer CummMrines, Attorney General. 


Mr. MacIntyre. Mr. Chairman, I would also like to offer for the 
record, to be inserted, the following passage from the report of At- 
torney "General Homer C ummings, which has just been received for 
the record, a portion of the contents of page 33 of the final report and 
recommendations of the Temporary National Economic Committee, 
transmitted to the Congress of the United States, pursuant to Public 
Resolution No. 113 (75th Cong.), which was printed during the 77th 
Congress, 1st session, as Senate Document No. 35. 

The Cuairman. That may be done. 

(The portion of the document referred to is as follows :) 


THe Basinc-PoInt SYSTEM 


Extensive hearings on basing-point systems showed that they are used in 
many industries as an effective device for eliminating price competition. 

During the last 20 years, basing-point systems and variations of such systems, 
known technically as “zone pricing systems” and “freight equalization systems,” 
have spread widely in American industry. Many of the products of important 
industries are priced by basing-point or analogous systems, such as iron and 
steel, pig iron, cement, lime, lumber and lumber products, brick, asphalt shingles 
and roofing, window glass, white lead, metal lath, building tile, floor tile, gypsum 
plaster, bolts, nuts and rivets, cast-iron soil pipe, range boilers, valves and fittings, 
sewer pipe, power cable, paper, salt, sugar, corn derivatives, industrial alcohol, 
linseed oil, fertilizer, and others. 

The elimination of such systems under existing law would involve a costly 
process of prosecuting separately and individually many industries, and place 
a heavy burden upon antitrust enforcement appropriations. 

We therefore recommend that the Congress enact legislation declaring such 
pricing systems to be illegal. 

Because such systems have resulted in uneconomic and often wasteful location 
of plant equipment, it is recognized by this committee that the abolition of 
basing-point systems should provide for a brief period of time for industries to 
divest themselves of this monopolistic practice. 

The committee is not impressed with the argument that a legislative outlawing 
of basing-point systems will cause disturbance in the rearrangement of business 
through a restoration of competitive conditions in industries now employing 
basing-point systems. Such disturbances may be costly to those who have been 
practicing monopoly. But the long-run gain to the public interest by a restora- 
tion of competition in many important industries is clearly more advantageous. 

(Approved without objection.) 


Mr. MacIntyre. I would now like to read a very brief statement 
from the decision of the Federal Trade Commission v. U. S. Steel, 
8 F. T. C. 1, pages 34, and 35, concerning the effects of the use of the 
basing- point system by the steel industry. 

And that system is the subject under discussion at the middle of page 
216, of the Attorney General’s report, which I will call to your atten- 
tion. And I quote from the Commission’s findings of what such a 
system really does. 

Mr. Barnes. May I point out that this statement says “without col- 
lusion,” which would eliminate any system such as you have referred 
to. 

Mr. MacIntyre. In this particular action from which I will read, 
no charge of collusion was involved. That is the United States Steel 
Corp. case in the so-called “Pittsburgh Plus” proceeding. It was a 
proceeding against the basing-point system, without charging collu- 
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sion. It was against one corporation, the United States Steel Corp., 
and its subsidiary units, and it also was a proceeding under section 2 
of the Clayton Act for discriminating through the use of that system. 

Now, I would like to read you from the Commission’s findings about 
the effect of the use of that system. And I quote: 


Deere & Co., farm implement manufacturers, pay $488,400 annually as imagi- 
nary freight, while the farmers who purchase their implements must pay over 
double this amount, or over $1 million annually, as extra prices for Deere & 
Co.’s implements, because of this imaginary-freight item. In other words, for 
every dollar which the farm implement companies pay as Pittsburgh Plus, the 
farmers must pay more than double every such dollar, because to the actual 
Pittsburgh Plus paid by the farm implement manufacturer must be added the 
various percentages of overhead, selling expenses and protits which are borne in 
the ordinary course of business. The figures are undisputed in the record. As the 
president of the American Farm Bureau Federation, representing more than 
a million and a quarter farmers, testified, the double Pittsburgh Plus imaginary 
freight thus paid by the farmers in only 11 Middle Western States amounted 
to around $30 million annually. The farmers in the other States would use 
even more steel than those in the 11 States figured the calculations. The Emer- 
son-Brantingham Co., a farm implement manufacturing company, pays around 
£100,000 annually as Pittsburgh Plus imaginary freight, which means that its 
customers must pay around $200,000 annually more than they would have to pay 
if the Chicago district mills eliminated Pittsburgh Plus as hereinabove men- 
tioned. The Litchfield Manufacturing Co., a farm implement manufacturing 
company, pays $68,000 annually as imaginary freight, and its customers pay 
twice that amount. Pittsburgh Plus resulted in an addition to the list prices 
of J. I. Case Threshing Machine Co., an agricultural implement manufacturing 
company, in the year 1920, of $509,033, which amount the farmers would have 
been saved if Pittsburgh Plus had not been changed, A Minneapolis manufac- 
turer pays $84,000 annually as Pittsburgh Plus, and so on. 

(a) Pittsburgh Plus adds millions of dollars each year to the price paid by 
steel users outside of Pittsburgh, which of course must eventually be paid by the 
public. 


Now, about the effect of this practice which the Attorney General’s 
committee states should not be challenged under section 5 of the Fed- 
eral Trade Commission Act. Did you have before you when you 
agreed with the majority of the committee on that, evidence of the 
effect of the practice ? 

Mr. Barnes. I agree that any implication in the Rigid Conduit 
Opinions that the use of identical prices or identical delivery pricing 
methods by competing sellings without collusion—emphasize “with- 
out collusion,” which in itself constitutes a violation—I agree that it 
does not constitute a violation of section 5 of the Federal Trade Com- 
mission Act by itself, without collusion. 

Mr. MacInryre. And that position you are taking without consid- 
eration of the Gratz case which I cited to you ? 

Mr. Barnes. I don’t know whether that was discussed 
Mr. MacIntyre. Or the Pittsburgh Plus case which I cited to you 
iere / 

Mr. Barnes. I don’t recall either one of those cases. I am perfectly 
eee to say that I study lots of cases I can’t remember a few months 
ater. 

The Cuamman. May I interrupt there. If you stay by that, Judge, 
that is giving these unconversational understandings a lot of power. 

Mr. Barnes. I didn’t understand your statement. 

The Cuarrman. Disclosures and exposés in the past have indicated 
that those identical prices are generally arrived at by what might be 
called unconversational understandings. 
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Mr. Barnes. That is something else again. I don’t take the posi- 
tion—for example, I have often used this example in discussing viola- 
tions of the law where the question of conscious parallelism is in- 
volved. I say very obviously the Government doesn’t take the posi- 
tion that ten competitors can get around the table, and one can get 
up and say, “I don’t care what the rest of you are going to do, I am 
going to charge so much,” and then another gets up and says, “I don’t 
care what the rest of you do, I am going to charge so much.” 

If all of them did that I would say that it would be conclusive evi- 
dence that they did have an unwritten understanding of what they 

ta ee, 
were going todo. But it says here “without collusion,” the mere fact 
of identical prices does not prove a case. 

The Cuarmman. But my suggestion was unconversational under- 
standing. 

Mr. Barnes. That goes to the weight that the court as a trier of 
fact must put on the circumstances that are produced for him at the 
time of trial. It presents a very difficult problem for the trier of 
facts, but certainly he is entitled to draw legitimate inferences even 
though the precise testimony is that there was no agreement. 

The Cuamman. Judge, in tking this position that is stated at the 
middle of page 216 you didn’t take into account the holding by the 
Supreme Court of the United States in the Beechnut case at 257,441 
as to what the Federal Trade Commission act covers, did you ? 

Mr. Barnes. Well, I think that we discussed the Beechnut case in 
that particular meeting. Of course, you must understand that I was 
laboring under considerable handicap in trying to participate as much 
as I could in this committee and conduct our ordinary business in the 
Department of Justice, which I think you will agree has been at a 
fairly adequate pace. 

And in those areas which involve primarily jurisdiction of the 
Federal Trade Commission, and either under the Federal Trade Com- 
mission Act or under the Robinson-Patman Act, that I could not 
give it the time that I could have if I had nothing else to do. 

Mr. MacIntyre. Will you permit me to tell you that the Supreme 
Court of the United States held at that time that any practice which 
has a dangerous tendency unduly to hinder competition is a violation 
of the Federal Trade Commission Act, and that the court in the Rigid 
Steel Conduit case by unanimous decision in the Seventh Circuit 
Court of Appeals held that to be the case, and yet this committee, in 
taking its position, middle of page 216, rejects that jurisdiction for 
the Federal Trade Commission in that sort of case. 

Mr. Barnes. I disagree with that. And I don’t think that that 
was the intent of the committee in making that statement. I think 
you have to pay some attention to the words “without conclusion.” 
And I think that that is the answer. 

Mr. MacIntyre. That case did not charge collusion in count II, 
Judge. And that sentence to which I am calling your attention was 
(lirected to count IT of the Rigid Steel Conduit case complaint. 

Mr. Barnes. Would you say that there were other facts present 
than identical prices? I don’t think so. That is why the language 
“by itself” is in there. It is restricted only to an identity of prices 
with no other evidentiary matters. 

Mr. MacIntyre. The only facts that are excluded in this sentence 
on page 216 are the facts of collusion. 
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Mr. Barnes. No, sir, I disagree with you. 216 says this: 

We reject any implication in the Rigid Conduit opinion that the use of 
identical prices or identical delivering pricing methods by competing sellers 
without collusion by itself constitutes— 

Now, “by itself” does not refer to collusion, it refers to the use of 
identical prices “by itself and without collusion.” 

We could argue that point for some time, but I think there is a 
valid area for difference of opinion. 

Mr. MacInryre. Even though the farmers continue to pay much 
more for their merchandise because of the position that the Govern- 
ment is taking at the present time in that area ? 

Mr. Barnes. I wouldn’t agree with that, sir. I have just as much 
sympathy for the farmers as you have. I am one myself. 

Mr. MacIntyre. The Federal Trade Commission found that it did 
adversely affect the farmer, as I read to you. 

I believe that is all. 

The CuHatrman. We will excuse you this time, Judge Barnes. 
Thank you very much. 

The committee will stand in recess until 2 o’clock this afternoon. 

(Whereupon, at 12:45 p. m., a recess was taken until 2 p. m., of 
the same day.) 

AFTERNOON SESSION 


The Cuatrman. The committee will come to order. 

Is Senator Mead here? 

Mr. Meap. Yes. 

The CHatrMAn. We have been swearing all of the witnesses. 

Do you solemnly swear the testimony you will give will be the truth, 
the whole truth and nothing but the truth, so help you God? 

Mr. Meap. I do. 

The CHarrmMan. Commissioner Mead, I have known you long and 
well. In fact, so long that I don’t know when we first met, but I 
know I had the privilege of serving with you in the House a long 
time and then you went to the United States Senate and served there 
a long time; then you became a member of the Federal Trade Com- 
mission and you served there a long time. 

And I am personally very proud of your service and I know all of 
your friends are, and we are delighted to have you here on this occasion 
to testify on the matters about which we know you are especially 
well qualified to testify. 

Do you have a prepared statement? 

Mr. Mean. No, I have not, Mr. Chairman. 

The Cuarrman. That is perfectly all right, you may proceed as 
you desire and we will take the liberty of asking you some questions 
after a while if it is all right with you. 


TESTIMONY OF JAMES M. MEAD, DIRECTOR OF INDUSTRY AND 
COMMERCE, NEW YORK STATE DEPARTMENT OF COMMERCE, 
WASHINGTON, D. C. 

Mr. Meap. I want to say as an opening statement that it is a pleas- 


ure to be here. I remember through the years working very closely 
with you Mr. Chairman in the interest of small business and in con- 
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nection with the House Small Business Committee program. I also 
want to give public testimony of the constructive efforts that you have 
always put forth in support of small business and I know that if it 
were not for your service throughout the years small business would 
not be as well off as it is today. 

I trust that you shall continue your work in the future as you have 
in the past with this committee. 

The Cuatrman. Thank you. 

Mr. Meap. One thought that I must leave with you, Mr. Chairman 
and members of the committee is this: In 1950 Reorganization Plan 
No. 8 was recommended by President Truman after it had been pre- 
pared by the first Hoover Commission. It received congressional ap- 
proval and it went into effect. Under that plan of reorganization, the 
system of organization at the Federal Trade Commission changed 
from a rotating chairmanship to a so-called strong chairmanship, the 
chairman taking over the executive and administrative powers of the 
Commission. 

He had the authority to hire and fire as well as the authority to pro- 
mote, and to designate, with the approval of the Commission, the 
heads of the several bureaus and to assume the other administrative 

tasks, 

Now, we have had the experience of the administrations of two so- 
called strong chairmen. I served from 1950 until some time in 1953. 
Mr. Howrey, who succeeded me, served from some time in 1953 until 
he resigned from the Commission some time this year. 

The CuarrMan. September 12, I believe. 

Mr. Meap. Yes, September 12. 

Because of my long association in the House and Senate with com- 
mittees that had to do with the civil service, the merit system, I 
perhaps had a different viewpoint than did my successor. That 
would be natural. Throughout my years in Congress I recommended 
the covering by the civil service of various groups that had not been 
within the merit system prior to that time. 

Many years ago when a joint committee of the House and Senate 
was created to reorganize the Government and Members like the late 
Justice Vinson, then in the House and Senators Barkley, Robinson, 
and McNary and others were on that committee, I was given the task 
of revamping the civil service laws. And therefore 1 do not want 
to appear critical of my successor, but I do want to emphasize the fact 
that it was because of my associ iation in the House and Senate with 
the civil service committees that I applied the merit system to the 
Federal Trade Commission and as a result everybody that was em- 
ployed was employed as a result of the action of the Civil Service 
Commission. 

Lawyers, attorneys who were not directly under the civil service at 
the time, were employed as a result of an examining commission set 
lip at the Federal Trade Commission. It was started about 1947 and 
it was continued during my administration. It was made up of the 
heads of the bureaus. They examined all the attorneys that were 
applicants for positions with the Federal Trade Commission and they 
were rated according to their education, their experience, and their 
veneral knowledge of the law. 
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They were not asked any personal questions about their political, 
religious or other affiliations. They were placed on a list, they were 
given veterans preferences in accordance with instructions from the 
President of the United States, and they were employed from those 
registers. 

We encouraged a performance rating system which was under the 
direction of the bureau chiefs and the employees were advanced in 
grades or were promoted by reason of their performance ratings. If 
their performance ratings were unsatisfactory they were transferred, 
reduced or admonished to make a better effort. In rare instances 
they were dismissed. 

And then, of course, they were retired under the civil service retire- 
ment law. In other words, the Federal Trade Commission was run as 
2 nonpolitical permanent career agency. 

Men and women were employed and understood that they could 
work there as long as their work was satisfactory, no matter how 
many changes in administrations may occur. 

There was very little politics in the Federal Trade Commission at 
any time in the past. Up until the time that I relinquished the chair- 
manship there were 25 (I think that was the correct number)—25 
Republican chairmen and 25 Democrat chairmen, and some of the men 
who came to the Federal Trade Commission from the old Bureau of 
Corporations were still there when I became a commissioner. These 
men were rooted in the civic life of the communities around about 
here, their children grew up in these communities, they were upstand- 
ing citizens, they believed they were permanent residents in the com- 
munities in which they lived. 

Now then, your committee can review the record of the adminis 
tration that followed my administration. It may be that they will 
find that shaking up an organization, bringing in new life, new blood, 
dismissing men that have served 5, 10, 15 or 20 years is a good idea, 
but as a result of my background I think it is an error, a serious 
mistake. 

I don’t believe that a quasi-judicial body should be a patronage 
organization. 

Another point I want to make is this, and I am not blaming my 
successor or his successor because after all they were not responsible 
for Reorganization Plan No. 8, but the point that I want to make is 
this and I trust this committee will correct what I call a very serious 
mistake, and that is Reorganization Plan No. 8. It should be 
repealed. 

Reorganization Plan No. 8 places too much power in the executive 
branch of our Government. Under Reorganization Plan No. 8 the 
President names the Chairman of the Commission and the chairman 
becomes an all-powerful chairman, and serves at the will of the 
President. 

Now, the executive branch of the Government is unlike the judicial 
branch of the Government, it is a partisan branch of the Government, 
and a partisan branch of the Government is no place for a quasi- 
judicial agency of the Government. 

The Federal Trade Commission was set up as an arm of the Con- 
gress. As an arm of the Congress it had opportunity to exercise its 
legislative authority and its judicial authority without any close as 





PRICE DISCRIMINATION 


sociation with the partisan branch of the Government, the executive 
branch; and as a result there were no serious changes, no abrupt 
changes as occurred when the last administration took over. 

And so I hope that the authority contained in Reorganization Plan 
No. 8 will be repealed in the next session of Congress and that we 
will return to the rotating system of selecting a chairman that we will 
have a Commission made up of 5 equal Commissioners, not 4 Com- 
missioners who have very little to say insofar as executive and admin- 
istrative affairs are concerned. 

No Commissioner, that is, no chairman, should exercise the overall 
authority as did the last two chairmen, and also the present chair- 
man. By the way, we have a very excellent chairman at the commis- 
sion now. 

And, I want to leave this thought with you, Mr. Chairman, that the 
men who went to the Federal Trade Commission—and I think it 
applies to all Federal commissions from the Congress, from the House, 
or from the Senate—have been outstanding in their work (with one 
exception ). 

They have always emphasized the public interest and in emphasiz- 
ing the public interest they brought out what was best for these 
commissions. They kept close to the purposes of the law which de- 
signed these commissions, and they were never bothered with the so- 
called technicalities, symbols, and legal refinements that carry so- 
called legal experts off into the realm of the rule of reason or the 
per se doctrines. 

They were anchored in the statute that they were part and parcel 
of when they served in the House or in the Senate. 

And so it occurs to me that a repeal of Reorganization Plan No. 8, 
restoring the authority in the entire Commission and setting up a 
strong personnel director who would be responsible to the full Com- 
mission rather than to the Chairman of the Commission, would have 
a splendid effect upon the Federal Trade Commission. I say that, 
Mr. Chairman, both because of my own experience and because of 
the experience of others gained while I served on the Federal Trade 
Commission. 

Now, except for some cases that I passed upon, in which you may 
be interested, I have nothing further to say, but I shall be very glad 
to answer any questions that you may be interested in asking. 

The Carman. I am glad you brought that out, Senator Mead, 
about the Reorganization Plan No. 8. I have been very much dis- 
turbed about it. The press releases from the Hoover Commission 
have all indicated, I think, without exception, that it has been their 
object and intention to relieve the Executive of as much power and 
responsibility as possible and place it elsewhere so as to save the 
Executive. 

Well, this plan goes in the opposite direction, piling more burdens 
and responsibilities upon the Chief Executive who, as you properly 
brought out, is political, necessarily political. It is a political branch 
of our Government, just the same as the legislative is a political 
branch, and the Federal Trade Commission, being organized as a 
quasi-judicial branch of our Government, an agency of Congress, cer- 
tainly has never belonged in any sense of the word under the executive 
branch of the Government. 
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I have often wondered why we ever let that occur. I cannot under- 
stand it, but I see the evil consequences of it now. In fact, we find 
ourselves in this rather ridiculous situation, with the President having 
under him two agencies to do essentially the same thing since, as you 
know, there is a conflict or an overlapping of jurisdiction between 
the Department of Justice and the Federal Trade Commission, Under 
this Reorganization Plan No. 8, since the President has the power 
to select the Chairman of the Federal Trade Commission in the same 
way he selects the Attorney General of the United States, he has two 
agencies that have largely the same jurisdiction and which are de- 

endent upon the Bureau of the Budget, another arm of the President, 
for their very existence. 

It appears to me to be very inconsistent with the original intention 
and with our scheme of things in this Government of ours. 

I am glad to hear you make those statements because I am very 
much in accord with your views. This must be brought to the attention 
of Congress, and we shall certainly do so, Senator Mead. 

Mr. Meap. Mr. Chairman, the Library of Congress is filled with 
volumes of the investigations of civil-service committees made over 
the years of the history of our merit system and you will find, upon 
reading those hearings that whenever a quasi-judicial or a judicial 
body became a patronage adjunct of any administration, be it Demo- 
crat or Republican, there was not only a lack of efficiency but there 
was, in some few instances, an association of scandal that lived long 
after an unwise department or agency head left the service. 

If you take any quasi-judicial agency and decide to set up a political 
patronage agency, that you are going to appoint the heads of all of 
the bureaus and divisions on the recommendation from a political 
headquarters, whether it be Republican or Democrat, you will find 
that you have impaired the service, reduced the efficiency of the agency 
and changed a permanent career setup to a temporary political 
operation. 

I was on the committee headed by Senator Ellender, that investi- 
gated the civil service a few years ago. We had employees coming to 
executive hearings as well as to public hearings and nearly every 
argument and the testimony without exception, seemed to point to the 
merit system as the only system to insulate an agency or a department, 
especially a quasi-judicial agency, from the possibility of serious 
criticism. That is of course if the laws enacted by Congress and the 
rules promulgated by the Civil Service Commission were carried out. 

When I became Chairman of the Federal Trade Commission, I was 
asked if there was an opportunity to appoint some bureau heads from 
the outside. I pointed out that it was a small agency, numbering about 
700 with only about 200 lawyers and every one of them had the hope 
in his breast of being promoted. He was working diligently trying 
to make a high mark in his performance rating, and I said, “If you 
bring people in from the outside and place them in top positions 
without having them work their way up, you destroy the morale of 
this organization, and that is worth more than the efficiency of the 
best lawyers you might be able to attract.” 

And so, Mr. Chairman, I hope that the Civil Service Commission, 
the House and Senate Civil Service Committees, will join with you in 
taking these agencies, especially the Federal Trade Commission, out 
of the realm of politics that they are now in. 
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Fhe Cuarman. Mentioning the Civil Service Commission, I will 
ask you, is it not a fact that, while you were Chairman, the Civil 
Service Commission made a survey of the staff and then issued a pub- 
lic report praising the high morale of the people working in the Com- 
mission and saying the Federal Trade Commission staff felt that they 
were doing important work and they liked their work and that it was 
a good staff and a good organization and had high morale in every 
respect 

Mr. Meap. I was very proud of that report for I was the Chairman 
at the time and I do recall that the civil-service representatives, mak- 
ing an annual survey, stopped men in the halls, went into their offices, 
talked with the women folk at the Commission and that it was their 
findings, that all they interviewed were proud to be associated with 
the Federal Trade Commission, that they liked their jobs, and the 
report stated the morale was very high. 

“here wasn’t anybody dismissed while I was Chairman except those, 
who were warned to improve their work and those who merited dis- 
missal for good cause. 

The Cuatmrman. Mr. MacIntyre. 

Mr. MacIntyre. Senator, I would like to ask you a question or so, 
but. before going on with that I would like to call your attention to a 
piece of evidence that came into the record of these proceedings. It 
was put into the record on October 31, the opening of this series of 
hearings, and it discloses the record of the Antitrust Division of the 
Department of Justice and the record of the Federal Trade Commis- 
sion in their handling of antimonopoly cases over a long period of 
years, and I commend it to anyone for reading. 

It shows that the period that you were Chairman there compares 
very favorably in the antimonopoly work of the Commission with any 
other period in recent years, the press releases of other people in 
recent times notwithstanding. 

I just thought I would call that to your attention because I think you 
will want to read it. 

Now, I have a question I would like to ask you. Yesierday former 
Commissioner Albert Caretta testified and he testified about a case, 
F. T. C. Docket No. 4933, in the Matter of the Automatic Canteen Co. 
He told this committee how, for the period of the last year that he 
was the Federal Trade Commissioner, he attempted to get a report 
out of General Counsel Earl] Kintner so that the Commission could 
consider that report and pass its judgment in the case because he 
foresaw September 25, 1954, coming up, which would be the end of his 
term. He started trying to get that case reported to him as early 
as January, last year, but came September 25, 1954, it still had not 
been reported. 

He then had it called to his attention that the records of this com- 
mittee showed that it had been reported to the Commission and that it 
had been acted on by September 30, 1954, and that an order of dis- 
missal was entered in that case, with Mr. Caretta’s successor, Mr. 
Secrest, joining with Mr. Mason and Mr. Gwynne in dismissing it and 
with you dissenting and Mr. Howrey not participating. 

Do you recall that matter? 

Mr. Meap. Yes, I do; Mr. MacIntyre. 

Mr. MacIntyre. Now, I am going to ask you, did the order that was 
entered in that case carry in it the words “without prejudice?” 
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Mr. Meap. No; to the best of my knowledge, it did not. 

Mr. MacIntyre. So therefore, the Commission did not make any 
notation that it was dismissing that case without prejudice ? 

Mr. Meap. To the best of my knowledge, that is correct. 

Mr. MacIntyre. And as I understand the 1a\ ‘, that forecloses the 
Federal Trade Commission in the future from ever making use of its 
evidence that it had in that case for which the public had spent many, 
many thousands of dollars to accumulate? 

Mr. Meap. That is my interpretation of the law, but I am not an 
expert on the law, your judgment would be better than mine. 

Mr. MacInryre.. May we have included in the record at this point 
in the record, Mr. Chairman, a copy of Commissioner Mead’s dis- 
senting opinion? I think it would be enlightening to have it in the 
record. 

The CHairMan. It may be admitted. 

(The matter above referred to is as follows:) 


UNITED STATES OF AMERICA 
BEFORE FrepERAL TRADE COMMISSION 


Commissioners: Edward F. Howrey, Chairman, Lowell B. Mason, James M. Mead, 
John W. Gwynne, Robert T. Secrest 


IN THE MATTER OF AUTOMATIC CANTEEN COMPANY OF AMERICA, A CORPORATION 
Docket No. 4933 
DISSENTING OPINION OF COMMISSIONER MEAD 


In this case a large buyer, Automatic Canteen, was charged with knowingly 
inducing or receiving illegal price discriminations from various sellers. The 
applicable statute is section 2 (f) of the Clayton Act as amended by the Robin- 
son-Patman Act. 

It is an obvious economic fact that in the absence of an extreme sellers’ market 
a large buyer is capable, directly and indirectly, of exerting substantial eco- 
nomic pressure on sellers. Unless the larger buyer economic pressure is re- 
stricted to the limits of fair equality of opportunity bargaining, competition may 
be injured and monopolies created. 

The extent of the operations of Automatic Canteen was described in the 
opinion of the Commission rendered by Commissioner Mason in this case when 
it was initially before the Commission on the merits. Commissioner Mason 
stated: 

“For a number of years respondent has been engaged in the business of pur- 
chasing candy, gum, nuts, and other confectionary products from approximately 
115 producers thereof and selling them as a wholesaler or jobber to various 
persons, firms, and corporations which lease its automatic vending machines 
and which are known as ‘Canteen Distributors.’ These distributors resold these 
products to the public by means of such machines. Respondent has also been 
engaged in the development, acquisition, ownership, operation, and leasing of 
automatic vending machines. It has occupied a dominant position with respect 
to these two activities. On January 11, 1946, it owned 230, 150 candy, nut, and 
gum vending machines, most of which were leased to its 83 distributors located 
in 112 separate territories in 33 States and in the District of Columbia. Sales 
through such machines increased from $1,937,117 for the year ending September 
30, 1936 to $14,253,547 for the year ending September 30, 1944.” 

Commissioner Mason concluded that the respondent “has occupied a dominant 
position.” The strength and virility of competition depends substantially on 
the diffusion of economic power and choice. Congress in enacting section 2 (f) 
of the Clayton Act directed this Commission to curb monopolistic and other 
trade restraiming tendencies resulting from the unfair use of economic power 
by large buyers. 
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The questions presented in this case were and are twofold: (1) Statutory 
construction; and (2) Factual. 

The public interest in this case is very great. The questions involved are 
important to (1) the general consuming public; (2) large business; and 
(3) small business. Basie rules of the road relative to buying and selling 
are at issue. Interested parties should have the answers to these questions 
if this Commission is authorized and able to give the answers. Economie 
power begets economic power. This dynamic expansion will not pause while 
regulatory agencies tinker with the traffic lights. In my opinion the Com- 
mission should exert every effort in this case to answer the timely questions 
presented in this case. 

This complaint was issued in 1943. Generally speaking, justice demands 
reasonably prompt proceedings and decisions by courts and administrative 
hodies. However, the way of the law is not precipitous. It is deliberate, 
as it should be. Commission case law makes rules relating to business conduct. 
These rules have general application to business practices. Cases of first 
impression that formulate new and important trade rules should be carefully 
and deliberately initiated, tried, and decided. In such cases not only the 
participants but the public at large has a strong and abiding interest. They 
are truly matters affected with a public interest. Time is, of course, an 
important element in such cases. It is more important, however, that the 
pertinent questions be answered as a guide for future conduct not only for the 
respondents in the cases but for the tens of thousands of members of the busi- 
ness community. 

This is a case of first impression. The road has been long and perhaps weary 
to the participants. Some measure of blame for the delay in the case is due to 
World War II. The Supreme Court of the United States considered the case— 
not on the merits—but on an important question of statutory construction. 
We now have the answer to that question of law. We should now proceed to 
take appropriate measures to determine whether or not under the law as inter- 
preted by the Supreme Court, Automatic Canteen has violated section 2 (f) 
of the Clayton Act as amended. That is why the complaint was issued. We 
are now better informed as to the applicable law than when the complaint was 
issued, 

The discriminations in price received by respondent are described by Commis- 
sioner Mason in his initial opinion of the Commission on the merits. Commis- 
sioner Mason stated as follows: 

“Respondent has induced and received discriminations in price from approxi- 
mately 80 of its suppliers of candy, gum, nuts, and other confectionery products. 
[It has consistently paid these suppliers and sellers from slightly less than 1.2 
percent to slightly more than 33 percent less than its competitors paid the 
same sellers for products of like grade and quality. These price differentials 
or discriminations varied from seller to seller and from product to product of 
the same seller. Officers, agents, and representatives of respondent were 
thoroughly aware that such price discriminations were being induced and 
received. They knew the prices at which their suppliers were selling candy, gum, 
nuts, and other confectionery products of like grade and quality to other cus- 
tomers, and employed various means to induce lower prices on purchases by 
respondent. The evidence of record clearly establishes that respondent at times 
informed prospective suppliers of the prices and terms of sale which would be 
acceptable to it without consideration or inquiry as to whether such suppliers 
could justify such a price on a cost basis or whether it was being offered to 
other customers of the supplier. At other times the respondent refused to buy 
unless the price to it was reduced below the prices at which its supplier sold the 
same merchandise to others. In other instances, respondent sought to, and did, 
persuade its suppliers and sellers that they could effect certain savings in freight, 
sales, cartons, return and allowances, free deals and samples, and shipping con- 
tainer costs in selling to respondent, and thus could afford to sell to respondent 
at a net price of 21 to 27 percent below the price at which products of like grade 
and quality were being sold to respondent’s competitors. 

“The evidence of record reveals that any discrimination in the price of candy, 
zum, nuts, and other confectionery products will divert business from any manu- 
facturer or jobber of such products who does not grant such price discriminations 
to a manufacturer or jobber who does grant them. Such a condition is demon- 
strated beyond any doubt by respondent’s refusal to buy in most instances except 
where it could induce and receive a discrimination in price.” 





840 PRICE DISCRIMINATION 


Commissioner Mason noted in that opinion of the Commission that the Com- 
mission had found from the evidence of record that the effect of the price dis- 
criminations induced and received by Automatic Canteen “has been, and may 
be, substantially to lessen competition and tend to create a monopoly.” 

In other words, the Commission found that Automatic Canteen was in a 
dominant position, that Automatic Canteen had induced and received price 
discriminations, and that the result of such price discriminations was the les- 
sening of competition and the tendency to create a monopoly in Automatic 
Canteen. This case was reviewed on the merits by the United States Court of 
Appeals for the Seventh Circuit and that Court did not reverse any finding 
by the Commission. 

Prior to the decision by the Supreme Court, Government counsel contended 
before the Commission that the record affirmatively showed that Automatic 
Canteen knew that the lower prices it was receiving could not be cost justified 
by the sellers. The Commission held in effect. however, that it was not necessary 
for Government counsel to prove this knowledge by the seller. The Commis- 
sion held that this was a matter for defense on the part of Automatic Canteen 
and not a matter of required proof for the Government to make out a prima 
facie case. In the words of the opinion of the Commission, “The statute places 
squarely on respondent the burden of showing that price differentials are thus 
justified.” 

The Supreme Court held that the Commission was in error in ruling that the 
burden of showing that price differentials are justified was on the respondent. 
The Court held that a necessary element of a prima facie case for the Govern- 
ment was an affirmative showing on the record that the respondent had actual 
or constructive knowledge that the lower prices received by it could not be cost 
justified. 

The case was remanded to the Commission for further consideration in the 
light of the opinion by the Supreme Court. It is now the duty of the Commis- 
sion to ascertain whether or not the respondent had the knowledge relative to 
cost justification or lack of it as delineated by the Supreme Court in its majority 
opinion. 

I assume that now that the Supreme Court has held that knowledge as to cost 
justification by the respondent is a necessary element in the Government’s case, 
Government counsel would again contend that the record affirmatively shows 
the requisite knowledge by respondent. 

In my opinion the Commission should strike from the record the findings of 
fact, order to cease and desist and other documents based on the Commission’s 
original concept of the law which was reversed by the Supreme Court and should 
now set the case down for oral argument on the merits in the light of the opinion 
by the Supreme Court. Government counsel could specifically point in their 
brief and argument to those portions of the record which they contend support 
the theory that respondent had knowledge that the lower prices which it received 
could not be cost justified. Respondent would, of course, be accorded the 
privilege of making any appropriate arguments to the contrary. I would permit 
interested parties to intervene and file briefs and make oral arguments. 

It may be, of course, that after hearing oral arguments the Commission would 
be of the opinion that further testimony should be taken so that the case would 
be clarified by additional development of the facts. 

In any event, I would not dismiss this case at this time. Both the govern- 
ment and the respondent have many thousands of dollars invested in this case. 
Extensive testimony has been taken. There is obviously great continuing public 
interest in this case. The basic question of whether or not this “dominant” 
buyer legally received the substantial price concessions, which the Commission 
found tended to create a monopoly, should be answered clearly and unequivocally. 

The majority of the Commission has decided to dismiss the complaint. The 
Commission, of course, has not disposed of this matter by dismissing this com- 
plaint. This complaint is not being dismissed for the reason that Automatic 
Canteen has not violated the law. That question remains unsettled. The Com- 
mission must investigate again the practices of Automatic Canteen to determine 
whether or not Automatic Canteen is inducing and receiving illegal price dis- 
criminations. Such an investigation will, of course, require considerable time 
and the expenditure of a substantial amount of additional public funds. The in- 
vestigation may result in the Commission issuing a new complaint against Auto- 
matic Canteen and thereafter the taking of testimony under the new complaint. 
In such events the Commission, perhaps two or three years from now, may have 
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before it again the question of whether or not Automatic Canteen is inducing 
and receiving illegal price discriminations. It may be that the case will be 
appealed to the Courts and additional delays will be experienced in finally 
concluding the case on the merits. In the meantime, I trust the smaller com- 
petitors of Automatic Canteen will be patient. I trust that these smaller com- 
petitors can withstand the economic pressures until it is finally concluded whether 
or not the practices of Automatic Canteen, which the Commission has heretofore 
found tended to create a monopoly, are in violation of the Robinson-Patman 
Act. 


The majority of the Commission has dismissed this complaint. From that 
action by the majority I dissent. 


JANUARY 12, 1955. 


Mr. Meap. In connection with the Automatic Canteen case, it is 
now coming back to my mind. You are correct, it was not dismissed 
with prejudice and, as I recall, without prejudice either. In other 
words, there was no notation there and it poses a question that is 
beyond me insofar as the law is concerned, but I do remember being 
anxious about the consideration of the case that was sent back to us 
for consideration by the Supreme Court and I was preparing a memo 
urging its consideration when Mr. Carretta informed me of his memo- 
randum on the same subject, and so I allowed him to present his memo 
and, as I understand, he prepared a second memorandum or else a 
second letter requesting consideration of it and then, as you pointed 
out, it was taken up after he left the Commission in September. 

Mr. MacIntyre. Within 3 days after he left the Commission. 

Mr. Meap. Shortly afterwards, if I recall it. 

What I wanted to have done, in view of the fact that our highest 
Tribunal had referred it to us for consideration, I wanted to have oral 
argument. I wanted to bring representatives of the Automatic Can- 
teen, representatives of their competitors, representatives of the small- 
business group, and others, to testify because the case was less fresh 
in our minds and for that reason we ought to do something about it 
at that time. 

If that couldn’t be accomplished, I thought that it should be sent 
to a hearing examiner to continue on with the litigation. 

Mr. MacIntyre. If that had been done, then there would have been 
an opportunity for the Government attorneys to have presented the 
case to the Commission and later to the courts on a different theory 
from what had previously been presented ? 

Mr. Meap. And there was excellent reason for that because, if I 
recall, the attorney or attorneys handling the case for the Govern- 
ment felt that they had sufficient evidence in the record to prove the 
point upon which it was later dismissed, that is, while the theory that 
they were following was that the buyer would have to prove the cost 
justification rather than the Federal Trade Commission, they also 
claimed that they did have sufficient evidence in the record to prove 
the respondent’s contention as well. 

Mr. MacIntyre. But this dismissal by the Commission precluded 
those attorneys from ever making that point? 

Mr. Meap. That is right. 

The Cuarrman. Well, we are indebted to you, Senator Mead, for 
taking the time to come down to give us the benefit of your experience 
and your suggestions and we appreciate it very much. 

Mr. Mrap. May I say that I am indebted to you, Mr. Chairman and 
your associates on the committee. I am also indebted to the present 
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Chairman of the Federal Trade Commission, a former colleague of 
ours, Mr. Gwynne, a very splendid upstanding gentleman. I am 
indebted to him because he has permitted me to have my former legal 
assistant here, so that if I ican it necessary I could refer to him for 
dates and so forth, but fortunately I did not have to do so, because 
during the years of his association with me he schooled me very well. 

So I thank you very much. 

The Cuamman. Thank you, sir. 

Mr. Spingarn, would you be sworn, sir? 

Do you solemnly swear the testimony that you give before this com- 
mittee will be the truth, the whole truth, and nothing but the truth, 
so help you God? 

Mr. Sprnearn. I do. 

The Cuairman. Mr. Stephen J.Spingarn. Mr. Spingarn, we know 
that you were a member of the Federal Trade Commission. We also 
know something about your distinguished public career; that you were 
Assistant General Counsel of the Treasury Department, that you were 
formerly an assistant to President Truman, and that you have a dis- 
tinguished war record. Particularly, you participated in two land- 
ings that were rather difficult for the American Forces, one in north 
Africa and one in Italy. 

We are certainly glad to have you appear as a witness, a man who 
has had such a distinguished career, both in war and peace. 

Do you have a prepared statement ? 


TESTIMONY OF STEPHEN J. SPINGARN, FORMER FEDERAL TRADE 
COMMISSIONER, THE ANCHORAGE, WASHINGTON, D. C. 


Mr. Sprncarn. I don’t have a prepared statement, Mr. Chairman, 
I have notes. 

The Cuatrman. You may proceed in your own way, sir. 

Mr. Spinearn. Incidentally, I would comment on your kind re- 
marks were it not that I recall a lawsuit I once heard of in which the 
defendant was attempting to defend against a claim for the value of a 
painting which he didn’t like, a painting of himself. 

An artist was put on the stand as an expert witness and under direct 
examination he was asked, “Who is the greatest portrait painter in 
the world?” He looked modestly at the ground and said, “I am.” 

Afterward a friend was childing him slightly for seeming immodest 
and he said, “I know, I know, but after all what could I do, I was under 
oath.” 

First of all, I want to thank you for the invitation to appear here 
and particularly it is pleasant te follow my former Chairman, Senator 
Mead, with whom I worked and sweated so long on the Commission. 

The purpose of this hearing, as I understand it, is to determine how 
the Robinson-Patman Act stands today. The short and simple an- 
swer, I think, is that the Robinson-Patman Act is in a bad way, it is 
a mighty sick piece of legislation. I propose to discuss briefly how this 
situation has come about. 

Shortly after the Supreme Court’s decision upholding the Commis- 
sion in the Cement Basing Point case in the spring of 1948, there was 
begun a concerted push for new legislation. The legislative proposals 
which were advanced and considered over the next several years in- 
volved mostly changes in the Robinson-Patman Act. None of these 


a a a 


PRICE DISCRIMINATION 843 


legislative proposals became law. Of the many bills which were 
introduced, one was passed by Congress but was vetoed by President 
Truman—S. 1008, 81st Congress. 

The report of the Attorney General’s National Committee to Study 
the Antitrust Laws discusses the Robinson-Patman Act at great 
length. It may be surprising that this report, issued this year on 
March 31, makes no recommendation for new legislation. The report 
does make a number of recommendations as to how the act should be 
interpreted and in the summing up of its recommendations, the report 
states : 

Since the statute may be presently interpreted as we propose, we do not con- 
sider legislative amendment necessary now (p. 184). 

There is a moderate qualification to this restraint from a legislative 
recommendation, however. The report goes on to state that: 

* * * were revision in order, we would recommend, as a restatement and 
clarification, a provision reading substantially as follows. 

Then there follows language which would appear to accomplish about 
what has been recommended to be accomplished through interpreta- 
tion. 

I don’t think we need to be concerned with that language at the 
moment. The question is why, after such further demands for new 
legislation in the period 1948 and ending only recently, is the group 
working on the Attorney General’s committee now content with the 
prospect that the law can and will be interpreted in a manner which 
they regard as satisfactory. Two things appear to have happened. 

First, the Supreme Court’s decision in the Standard Oil (Indiana) 
case in 1951, went a long way toward accomplishing what appeared to 
have been desired by the earlier legislative proposals. 

Second, the new Federal Trade Commission has reinterpreted the 
law on a number of points in such a way as to put the law in accord 
with the Attorney General’s committee’s recommendations. Assum- 
ing that the courts will now accept the new Commission’s reinterpre- 
tation of the law, the Attorney General’s committee’s recommenda- 
tions will be recognized, the multiple basing point system will be 
removed from the purview of the Robinson-Patman Act and the law 
will otherwise be largely nullified as to the purposes for which, as I 
understand, it was primarily intended. 

I should like to take up both the effect of the Standard of Indiana 
decision and then the effect of the Commission’s subsequent restate- 
ment of the law. My remarks will be more pointed, however, against 
the backdrop of my understanding of the practical problem with 
which the law was designed to deal. 

First of all, as I see it, the main purpose of the Robinson-Patman 
Act—and section 2 of the Clayton Act before it—was to bring about 
a business system which would accommodate competitors of differ ing 
sizes and having differing volumes of sales. If all sellers of a par- 
ticular commodity were of the same size and all buyers of that com- 
modity were of the same size, there would be no need to be concerned 
about price discrimination. 

Discriminatory selling assumes an element of unfairness only when 
sellers are of different sizes and buyers are also of different sizes. 
As we know, discriminatory selling permits a large seller selling in 
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many markets to concentrate the advantage of his superior size to 
destroy a smaller seller selling in fewer markets. 

And as we likewise know, the discriminatory selling usually results 
in the big buyers receiving inherent price advantages over the smaller 
competing buyers. The result is a tendency to destroy or squeeze out 
the smaller business units and concentrate business into the hands of 
a few of the giant corporations. We used to say that such concentra- 
tion of business ultimately resulted in “monopoly.” 

But it would seem from observation to be more nearly the truth to 
say that the ultimate effect is to bring about a condition in which there 
are a few great friendly rivals dominating the market place. 

The Robinson-Patman Act makes it illegal to discriminate in prices 
where the discriminations have a substantially adverse effect on com- 
petition. There are a number of qualifications and provisos, of course. 
In the Cement case, however, the Robinson-Patman Act acquired still 
another purpose. And that is when the act got into its most serious 
difficulties. 

Previously the act had been applied to situations where large sellers 
abused their power to injure or destroy smaller sellers or where dis- 
criminations created serious inequalities among competing buyers. 
In the Cement case however, the Commission’s charge was not that 
some of the cement manufacturers were injuring other cement manu- 
facturers, nor was there any charge that there was any adverse effect 
on competition growing out of inequalities among buyers. 

On the contrary, the substantial lessening of competition in that 
case was alleged to be the disappearance of competition between the 
cement manufacturers themselves. The cement manufacturers were 
following a basing point system of pricing in which the discrimina- 
tions in price were inherent, though perhaps only incidental, to the 
main purpose of this po system. The purpose of the pricing sys- 
tem appears to have been to suppress competition among the cement 
manufacturers. These members followed a pricing formula whereby 
a buyer at one location would be confronted with identical delivered 

rice offers by all cement manufacturers caring to bid on that buyer’s 
jusiness. QOne result was that all the manufacturers would absorb 
very large freight costs in order to sell to distant buyers while at the 
same time refusing to reduce the price to a nearby buyer whose busi- 
ness would have given the manufacturer a higher net price. 

In the Cement case the Commission charged violation of both section 
5 of the FTC Act and section 2 (a) of the Robinson-Patman Act. 
The essence of the charge under section 5 was conspiracy and the 
record contained, in fact, direct evidence of conspiracy. The Supreme 
Court upheld the Commission on both charges. Thus, while the 
basing point practices of the cement industry were equally illegal un- 
der both the anticonspiracy law and the price discrimination law, there 
does appear to be a vast difference in the effectiveness of the Commis- 
sion’s order under the two different laws. 

The nub of the order under the anticonspiracy law is not the 
cement companies must stop doing what they were doing, but merely 
that they must stop conspiring and agreeing to do what they were 
doing. This means that in order to enforce its order, the Commis- 
sion would have to prove conspiracy again. 

Now, it would be pointless for me to say precisely what would be 
required to prove that a conspiracy or agreement continues. I can 
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certainly say this is a subject which is in considerable doubt. Ap- 
parently some of the cement manufacturers thought at least that un- 
der the conspiracy order they could continue to do what they had been 
doing without any action, which to their minds, would be a continua- 
tion of any agreement. 

After all, this system had been practiced for several decades and 
perhaps many of the present generations of executives are without 
actual knowledge of its origin. There seems to be some thought, in 
any case, that they would continue what they had been doing quite 
naturally and inevitably without any understanding or agreement, in 
the lay sense of the terms. : 

The Commission’s order under the Robinson-Patman Act on the 
other hand was such that it clearly prohibited an industrywide use 
of the basing point system. In other words, it prohibited the cement 
manufacturers from continuing to do what they had been doing not 
merely from continuing to conspire to do so. This was quite positive 
and definite and the Robinson-Patman Act suddenly became quite 
objectionable. 

The Supreme Court’s opinion in the Standard Oil of Indiana case 
and the Commission’s recent further reinterpretation of the law will 
now become meaningful. 

As you know the issue in the Standard of Indiana case concerned the 
section 2 (b) or “good faith” defense. Section 2 (a) of the act pro- 
hibits a price discrimination where there is a substantially adverse 
effect upon competition. Section 2 (b) states in part: 

That nothing herein contained shall prevent a seller rebutting the prima 
facie case thus made by showing that his lower price or the furnishnig of 
services or facilities to any purchaser or purchasers was made in good faith 
to meet an equally low price of a competitor, or the services or facilities fur- 
nished by a competitor. 

The issue was whether this defense is a complete defense and serves 
as a bar to a cease and desist order despite the damages to competition 
of the discriminatory practice in question. The Supreme Court over- 
ruled the Commission by holding that the defense is a complete de- 
fense against a charge of illegal price discrimination, without at- 
tempting to say precisely what it is, at the moment, that constitutes 
a good faith meeting of an equally low price of a competitor. The 
Court’s ruling means that the seller’s privilege of discriminating is 
paramount over the public policy objective of maintaining the com- 
petitive system. 

This decision therefore went a long way towards nullifying the 
law. Just how far it did go depends upon what meaning is to be 
given to section 2 (b) or the so-cs Ned “good faith” defense. 

I believe that I can present the matter more clearly by first pointing 
out the significance of several interpretations which the report of the 
Attorney General’s committee has placed upon subsection 2 (b) of 
the Robinson-Patman Act. I count at least seven issues on which this 
report makes interpretations of law which are at variance with in- 
terpretations rendered by the Supreme Court in decisions under this 
act. The cumulative effect of these reinterpretations of the law is 
twofold: 

First, seriously to weaken, if not nullify, the act in its application to 
coercive discrimination. 
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Second, to remove basing- — and other delivered pricing systems 
from the jurisdiction of the act. 

And here I might add that there is also a reinterpretation of section 
5 of the Federal Trade Commission Act which would remove delivered 
pricing systems from the jurisdiction of that act. If I may, I will 
speak about the FTC Act at a later point. 

In summary, I would say that the interpretations offered by the 
report of the Attorney General’s committee add up to this: 

Section 2 (a) of the Robinson-Patman Act would be pruned back 
to such a status that this section of law could cope with no discrimina- 
tory practice which is not a standard violation of the Sherman Act. 
And the whole concept of section 5 of the Federal Trade Commission 
Act would be scrapped, insofar as industrywide basing point systems 
are concerned, so that no undesirable system of this kind could be 
touched by that act, except under circumstances and conditions which 
are recognized to be standard violations of the Sherman Act. 

How is it then that the majority of the Attorney General’s com- 
mittee feels that subsection 2 (b) of the Robinson-Patman Act and 
section 5 of the Federal Trade Commission Act will be interpreted as 
they propose, and that no new legislation is, from their point of view, 
needed ¢ 

The answer appears to be, in large part, that a majority of the new 
“TC had already given assurance that it will interpret the law sub- 
stantially as the Attorney General’s committee now proposes. 

During the 83d Congress, Senator Capehart introduced a bill, S. 
1377, to amend the Robinson-Patman Act and section 5 of the Federal 
Trade Commission Act. 

On June 16, 1953, the Chairman of the Commission, Edward F. 
Howrey, wrote a letter “by direction of the Commission” to the Sen- 
ate Judiciary Committee setting forth a majority of the Commission's 
views on that bill. ‘The Commission’s letter took the position, and I 
quote : 

The Capehart bill would restate the language of the Robinson-Patman Act to 
provide for what a majority of the Supreme Court has held is the existing law, 
and it would apply the same standard for competitive pricing to the Federal 
Trade Commission Act. 

In other words, the Commission’s letter took the position that the 
Capehart bill would make no change in the Robinson-Patman Act, and 
it neglected to suggest that the bill would make any change in section 
5 of the Federal Trade Commission Act. Furthermore, the Commis- 
sion’s letter proceeded then to offer interpretation and comment on 
several issues arising under these acts. 

It is here that the committee may find substantial agreement bet ween 
what the report of the Attorney General’s committee says the law 
should be, and what the FTC has said the law already is. I think also, 
however, that there is substantial disagreement between the report of 
the Attorney General’s committee and the statement of the FTC, on 
the one hand, and what the Supreme Court, on the other hand, has 
said that the law is. 

Parenthetically, I might say that two of the then members of the 
FTC—Senator Mead and I—dissented from the FTC’s report of June 
16, 1953, and we filed a dissenting opinion which was transmitted to 
the Senate Judiciary Committee ‘along with the majority opinion on 
S. 1377. 
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Now I might describe briefly the seven issues on which the Attorney 
General’s committee interprets the 2 (b) defense differently from the 
ways in which the Supreme Court has interpreted it. And, as I go 
along, I will point out the similarity between the interpretations of 
the committee and those offered by a majority of the Commission in 
its report of June 16, 1953 on S. 1 377. 

Let me say at this point, Mr. Chairman, I have here a list of these 
dubious interpretations. Briefly, to mention some of them without 
going into the details, I refer to the fact that the Standard Oil of 
Indiana case specified that you can use the good faith defense only 
to meet the lower price of a competitor, and it emphasized that meet- 
ing of a lower price many times, but the Attorney General’s committee 
say, in effect that is not really the law, you cannot only meet that 
lower price, you can beat it. And so you go back to the loophole in 
the old Clayton Act. 

And the Standard of Indiana decision also referred to meeting a 
lawful lower price and specified that under the good faith defense 
there had to be a meeting of a lawful lower price, but the Attorney 
(zeneral’s committee in effect says that the seller can assume it is a 
lawful price he is meeting and the Government has the nearly im- 
possible burden of proving the seller knew it was unlawful. So that 
the Supreme Court qualification becomes meaningless. 

And the new Federal Trade Commission says the same thing. 

And then there is a matter of meeting lawful lower prices to retain 
a customer. The Supreme Court in the Standard Oil of Indiana 
decision emphasized that you could discriminate in price in good faith 
to retain a customer; that is for defensive purposes but not for agres- 
sive or offensive purposes, but the Attorney General’s committee says 
this is contrary to elementary principles of competition and you can 
meet lower prices for aggression as well as defense. 

And then there is the Staley case. The Supreme Court in the Staley 

case held that section 2 (b) did not justify regular and sy stematic 

discriminations to meet a competitor’s prices, but the Attorney Gen- 
eral’s committee and the Commission, 1m effect, say that it does, and 
that the Staley case should really be interpreted that way. 

Now, since the legal discussion is tedious and dull, Mr. Chairman, 
may I suggest that I could simply put this material into the record, 
together with a tabular analysis on the dubious interpretations by 
the Commission and the Attorney General’s committee which gives 
quotations from the Supreme Court decisions, from the Commission’s 
statements and from the Attorney Genral’s committee report to show 
how the Supreme Court opinion construing the Robinson-Patman 
Act, specifically the good faith defense, have been extended and how 
the act has thus been ‘interpreted away. 

May I simply place that in the record at this point for the tech- 
nicians to study and go on to more interesting matters? 

The Cuairman. Yes; that will be inserted as a part of your remarks, 
and we appreciate your remarks. 


1. DEFINITION OF PRICE 


Mr. Sprncarn. The issue here has relevancy mainly to the status of 
basing-point systems under the act. It has particular relevance to a 
situation where the objectionable effect of a basing-point system is a 
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suppression of competition among the rival sellers, rather han any in- 
jury to competition among the buyers. 

The Attorney General’s report poemeere to define “price” as the de- 
livered price paid by the buyers, inclusive of freight cost. Thus the 
discriminations which are inherent in a seller’s prices when he follows 
a basing point system would be removed from the jurisdiction of the 
act, by the simple device of defining these discriminations out of ex- 
istence. 

In the Corn Products and Staley opinions the Court clearly stated 
that discriminations in a seller’s mill net prices are price discrimina- 
tions within the meaning of the law. 

S. 1377 was silent on the definition of price, though in commenting 
in the bill the Commission’s report said, and I quote: 

This merely means that price discrimination is not measured by the seller’s mill 
net return and it is in accord with recent decisions of the Commission in the 
National Lead and Chain Institute cases. This represents no change in the 
existing law. 

In other words, the Commission’s statement here declares the pres- 
ent law to be just the opposite to what the Supreme Court has held 
it to be. 

Parenthetically, I might remark that I participated and joined 
with the majority in the National Lead decision and in the first find- 
ing and order issued in the Chain Institute case, although there was a 
revised finding and order issued in the latter case after I left the Com- 
mission. I might say that I was not aware that there was anything 
in the finding and order in the National Lead case or anything in the 
original finding and order in the Chain Institute case which overrules 
the Court’s holding that discriminations in a seller’s mill net prices 
may violate the law, provided of course the discriminations have a sub- 
stantially adverse effect upon competition. 


2. MEETING THE “LOWER” PRICE OF A COMPETITOR 


In the Standard Oil (Indiana) ne the Court said that the 2 (b) 


defense refers to meeting the “equally low” price of a competitor. If 
my count is correct the Court repeated the qualification “equally low” 
nine times, and it specifically said at least once that the defense 
“excludes price reductions which undercut the lower price of a 
competitor.” 

The report of the Attorney General’s committee recommends a scrap- 
ping of this limitation. Here the precise language of the report will 
be interesting, I quote: 


We therefore urge a flexible rule which regards the nominal price of the rival 
product as only a presumptive boundary of a seller’s permissible price reduction 
under the “meeting competition” proviso, adjustable up or down upon satis- 
factory proof by the person questioning its reliability * * *. In each case, the 
heart of the matter is whether actual competition, not merely a nominal price 
quotation, is equalized. 

In other words, the Attorney General’s committee is urging that the 
phrase “to meet the lower price of a competitor” in the present law be 
interpreted to mean “to meet competition,” as was the phrasing: of the 
law prior to the Robinson-Patman Act revision. It is highly inter- 
esting to note moreover, that the report actually refers to the 2 (b) de- 
fense as the “meeting competition” proviso, and it does this repeatedly. 
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This committee is well aware of course, that the “meeting competi- 
tion” proviso of the 1914 Clayton Act rendered that act ineffective, and 
it was mainly for the purpose of correcting that proviso that the 
Robinson-Patman Act was passed. 

Neither S. 1377 nor the Commission’s letter of June 1953 seem to go 
quite as far as the Attorney General’s committee in interpreting the 
2 (b) defense to justify discriminations to beat a competitor’s price. 
But the Commission’s explanation of the present law accepts propo- 
sitions which will inevitably lead it to the same conclusion, in actual 
practice, as the Attorney General’s committee is urging. The gist of 
the Commission’s statement is that it conceives that there is a “historic 
and customary” differential between the prices of rival products, deter- 
mined either by differences in intrinsic value or consumer acc ceptance 
and that in enforcement of the law the Commission will determine 
what these price differentials should be. In practice this would mean 
that the Commission would try to take into account all of the factors 
which, in the language of the Attorney General’s committee, tend to 
“equalize the competition,” and the result would be thet same vague 
“meeting competition” standard which the Attorney General’s com- 
mittee recommends. 

Before leaving this point I might refer again to the basic fallacy 
in this idea of trying to allow an ‘equalization of the seller’s competi- 
tion at the door of each separate buyer. Even if the idea could be 
converted to some precise standards, it would certainly not be an idea 
for equalizing competition. On the contrary equalizing the sellers’ 
offers at each buyer’s door separately does anything but equalize the 
opportunity for competition between large and small sellers. And 
equalizing the sellers’ offers at each buyer’s door separately does any- 
thing but equalize the opportuntiy for ‘competition between large and 
small buyers. Competition between big sellers and small sellers could 
be completely equalized only by prohibiting all discriminations. For 
example, is competition between the independent merchant and the 
chain equalized if the merchant reduces prices on all of his sales, while 
the chain reduces prices only at the store across the street ? 

Similarly, is competition equalized between a big buyer and a small 
buyer because a big buyer receives offers of discriminatory advantage 
from several suppliers instead of one ? 

The idea of equalizing sellers’ competition at the door of each 
buyer obviously misses the whole point of the Robinson-Patman Act. 
The point of the act, as I understand it, is not to prevent competitors 
from cutting their prices and taking customers away from one an- 
other. On the contrary, that is what we want to encourage. The point 
of the law, as I understand it, is to restrain a method of competition 
which makes it impossible for smaller sellers to reduce prices and take 
business away from big sellers. This is the discriminatory method 
and, the essential questions should therefore be these: is theie a dis- 
crimination, and is it of such a character that it will substantially 
affect competition. 


MEETING THE “LAWFUL” LOWER PRICE OF A COMPETITOR 


I come now to a reinterpretation of the law which is accomplished in 
a rather subtle way. 
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All opinions of the Supreme Court dealing with the 2 (b) defense 
have emphasized that the seller charged with making an illegal dis- 
crimination has the burden of proof on the 2 (b) defense, if he wishes 
to offer this defense. 

In the Standard Oil (Indiana) decision moreover, the Court held— 
right or wrong—that the 2 (b) defense refers to a meeting of a com- 
petitor’s lawful price. This opinion appears to take the position 
that the Court’s earlier opinion in the Staley case held that a seller 
is never justified in discriminating to meet a competitor’s unlawful 
price. 

The Attorney General’s committee is clearly not content however 
with the idea that the seller might be required to show that he took 
any pains to assay the lawfulness of a competitor's price before dis- 
criminating to meet that price. The committee wraps two Court 
opinions up together and offers these as a combined guide for law in- 
terpretation. These are the Staley opinion—which deals with the 
seller’s burden—and the Automatic Canteen opinion—which deals 
with the question of a buyer’s knowledge and is thus inappropriate to 
the issue. 

In the Staley opinion one may find that the seller must at least show 
evidence that he had reason to believe that a competitor had in fact 
offered a lower price of some kind. The Automatic Canteen opinion 
goes further however, and takes up questions as to knowledge of the 
unlawfulness of a price, and who has the burden of proving such 
knowledge. Dealing as it does with the question of a buyer’s knowl- 
edge of the unlawfulness of his supplier’s price, this opinion places the 
burden of proof of such knowledge upon the enforcement agency. 

So here we have in the report of the Attorney General’s committee a 
discussion of a point of law which leads us to believe that a seller 
claiming the 2 (b) defense has the burden of showing evidence which 
would lead a reasonable and prudent man to believe that the lower 
price of a competitor existed; but when it comes to proving that the 
seller “knew or should have known” that the competitor’s price was 
unlawful, the enforcement agency has the burden. 

Likewise S. 1377 was phrased so as to put on the enforcement agency 
the burden of proof on the question of whether a seller “knew or 
should have known” that his competitor’s price was unlawful. 

The Commission’s letter of June 1953, comments upon this phrase 
of S. 1377 and accepts it, not with a protest, but with a statement that 
the phrasing would not change existing law. 


t. MEETING LOWER LAWFUL PRICES TO “RETAIN” A CUSTOMER 


In the Standard (Indiana) opinion the Court said not only that the 
2 (b) defense refers to the meeting of a competitor's lower lawful 
price, but that it refers to meeting such a price for the purpose of re- 
taining a customer. Here the Court characterized the 2 (by proviso 
as a “self-defense” procedure, and it cited legislative history which 
interprets the proviso as justifying violators of the law only in self- 
defense. Hence it seems clear that it was only by limiting the defense 
to discriminations made te retain customers, and not to gain new cus- 
tomers, that the Court thought it had reconciled its construction with 
the central idea of the defense. 
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The Attorney General's committee argues, however, that in the 
Standard (Indiana) opinion the Court was merely describing the case 
at bar and was making no general construction of the 2 (b) defense. 
After thus brushing away the Court’s central idea of the defense, the 
committee’s report hastens to condemn any notion that the defense 
might not permit violations of the law for purposes of aggression, as 
being contrary to “elementary principles of competition.” In short, 
the Attorney General’s committee interprets subsection 2 (b) as pres- 
ently permitting violations of the law for purposes of aggressions as 
well as for purposes of defense. 

Likewise, Senate bill 1377 set out a meeting of competitors’ prices 
as an absolute and affirmative justification for a discrimination, and 
the justification here was in no way limited to discriminations made 
to retain customers. 

The Commission’s letter of June 1953, accepted this proposal for 
what appears to be a rather sweeping and fundamental change in the 
law with the blanket statement that S. 1377 would merely restate the 
language of the act— 


to provide for what a majority of the Supreme Court has held is existing 
law * * *. 


5. CONSTANTLY TAKING MORE MONEY FROM SOME CUSTOMERS THAN 
OTHERS 


In the Staley decision the Court held that the 2 (b) defense does not 
excuse discriminations practiced by a seller in his general system of 
sales, but rather that it excuses discriminations made in good faith 
“im individual competitive situations.” Restating the matter in the 
Cement opinion, the Court said that it had held in the Staley decision 
that the 2 (b) defense does not permit a seller to use a sales system 
which constantly results in his getting more money for like goods 
from some customers than others. 

The Attorney General’s committee, on the other hand, states that 
it does not regard the Staley decision— 
as confining the “good faith” defense to meeting competition in “sporadic” or 
isolated occasions, or some but not all of the time. A workable defense— 
says the committee’s report— 


must authorize the seller to cope with competitive pressures so long as they exist, 
regardless of the frequency of price reductions that competitive circumstances 
‘warrant. 


Likewise S. 1377 was explicitly phrased to permit discriminations 
“made regularly or otherwise.” 

And commenting upon this feature of S. 1377 the Commission’s 
letter of June 1953, stated that— 
the Commission has never held that there is a limit on the frequency with which 


a seller may meet his competitor’s equally low price. * * * This language is but 
a clarification of existing law. 


Thus on this point it appears that the Commission has already over- 
ruled the Supreme Court and is interpreting the 2 (b) defense to 


excuse a discriminatory sales system by which a seller constantly 
takes more money for like goods from some buyers than from others. 
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6. SHOWING EFFORTS AT ESTABLISHING NONDISCRIMINATORY PRICES 


In the Staley decision the Court said that to make out the “good 
faith” defense for a discriminatory sales system, the seller must at 
least show, among other things, that before discriminating to meet 
his competitor’s prices, he actually attempted to maintain his own 
nondiscriminatory method of pricing. 

The report of the Attorney General’s committee states, however, 
that section 2 (b)— 
should not require proof that the seller departed from a previously uniform 
single price schedule. Such previous pricing is not relevant to evaluation of 
genuine responses to a current competitive situation. 

As I have previously noted, S. 1377 proposed to permit discrimina- 
tions “regularly or otherwise.” The Commission commented more- 
over that S. 1377 made no change in existing law on this point. Con- 
sequently, we may assume that since the Commission considers that 
discriminations made regularly are affirmatively approved in existing 
law, it could hardly consider that what is approved needs be justified 
by showing that it was previously something different. 

Here again then the Commission’s interpretations of existing law 
appears to have overruled the Supreme Court and to have provided 
already what the Attorney General’s committee is recommending. 


7. THE “GOOD FAITH” OF THE 2 (B) DEFENSE 


I come now to a more important aspect of the 2 (b) defense. This 
is the “good faith” content of the 2 (b) defense. So far I have dis- 
cussed only certain mechanical elements in the defense. I believe 
that the report of the Attorney General’s committee deals exclusively 
with these mechanical matters, and so does the Commission’s comment 
upon S. 1377. Hence, what is perhaps the most important reinterpre- 
tation of the law has been accomplished by omission. 

Now there are two ways in which the Court could have constructed 
the 2 (b) defense in the Standard (Indiana) opinion. Starting as 
it did with the premise that the defense justifies, as in other law, only 
those violations made in genuine self-defense, the Court might have 
constructed the defense as justifying only those discriminations in 
self-defense against an unlawful attack. I think there is much merit 
in the argument you have made, Mr. Chairman, that the defense 
should have been so interpreted. As you pointed out in your state- 
ment to the Celler subcommittee on May 10, of this year, the logic of 
such a defense would have been simpler, and it would have supplied the 
basis by which a discriminatory price meeting could be terminated, 
under the circumstances that substantial injury to competition is 
present. 

On the other hand, the defense can be interpreted as excusing a 
seller’s discrimination which he makes in “good faith” to retain a 
customer. The Court so interpreted it in the Standard (Indiana) 
opinion. 

In this event, however, particular emphasis must be placed upon 
the “good faith” of the seller in acting contrary to the plain letter of 
the law. Such emphasis was stated in the Staley opinion, where the 
Court said: 
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The good faith of the discrimination must be shown in the face of the fact 
that the seller is aware that his discrimination is unlawful, unless good faith is 
shown, and in circumstances, which are peculiarly favorable to price discrimina- 
tion abuses. 

It seems plain that the Court was here speaking about an element 
of “good faith” which is something more than a mere mechanical 
question, such as whether the lower price of a competitor is being met. 
The Court was stressing, I think, the more usual nature of “good 
faith,” such as is defined in Bouvier’s Law Dictionary as: 

An honest intention to abstain from taking any unconscientious advantage of 
another, even through the forms of technicalities of law, together with an absence 
of all information or belief of facts which would render the transaction un- 
conscientious” (vol. I, p. 1359). 

Certainly, then, it would seem unconscientious for a seller to take 
actions contrary to the plain intent of the statute, when he knows that 
his actions are doing substantial injury to others, while his com- 
petitors are, moreover, abiding by the statute. 

I submit, moreover, that it was this essential element of “good 
faith” which a majority of the Commission found to be lacking in 
the Standard (Indiana) situation, and which prompted the finding 
that Standard had not made out the defense, after the case was 
remanded for a finding on that question. Here was a situation where 
a multibillion dollar corporation, and the principal marketer in some 
12 or 14 Midwestern States, was discriminating in the prices of its 
gasoline to meet prices of a jobber in the Detroit market, doing sub- 
stantial injury to its own retail dealers, and under circumstances 
which could not possibly permit an inference that Standard was 
unaware of the consequences of its practice. 

As I have said, however, it appears that the Commission is now 
interpreting the 2 (b) defense as making no requirement that the 
essential element of “good faith” be shown. I cite, for example, the 
exchange of correspondence between Mr. William Snow of the Na- 
tional Congress of Petroleum Retailers and Mr. Harry Babcock, 
Director of the FTC’s Bureau of Investigation, which appears in the 
hearings of one of the subcommittees of this committee. At page 
459 of the hearings on distribution problems before subcommittee 
No. 5, there is a letter from Mr. Babcock to Mr. Snow dated August 
18, 1954. Here Mr. Babcock refers to investigations of discrimina- 
tions by the major oil companies which appear to involve the same 
kinds of factual situation that was held to be in violation of the law 
in the Standard Oil (Indiana) case. But Mr. Babcock’s letter states 
that: 


* * * no corrective action has been taken by the Commission because of the 
defense available to the seller under section 2 (b) of the Robinson-Patman Act 


7 e+ 

In other words, it appears that the FTC investigators have dropped 
the essential element of “good faith”, or they undertook the burden 
of determining its presence in those situations investigated and found 
it present. Furthermore, Mr. Babcock’s letter would indicate that 
in situations more recently complained of by the retail gasoline dealers 
the FTC investigators have been able to detect the presence of “good 
faith” even without investigating—or, as I have suggested, they have 
dropped “good faith” from the requirement of section 2 (b), which 
is the more plausible conclusion. 
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Similarly, the Attorney General’s committee’s specific recommen- 
dation concerning the meaning of “good faith” seems to accord with 
the Federal Trade Commission’s current sractices. In short, as I 
read the committee’s recommendation, Setod faith” is to mean nothing 
except the absence of any provable attempt to monopolize within the 
meaning of the Sherman Act. I might read the committee’s recom- 
mendation, as follows: 

We recommend that the term “good faith” be utilized solely to test the seller’s 
adherence to the basic objectives of the meeting competition proviso: facilitating 
price reductions in genuine response to competitive market pressures in order 
to equalize a competitive opportunity. In practice, this will disqualify the seller 
to whom meeting of competition is only an incidental byproduct of a scheme to 
monopolize or other objective inimical to overall antitrust policy. 

I could further add that the report of the Attorney General’s eom- 
mittee has missed the essential point about discriminating to meet a 
competitor’s price. In the committee’s view, this kind of discrimi- 
nation is universally to be desired and is to be acc cepted without any 
question of “good faith,” on the ground that the committee thinks 
that discriminating to meet a competitor’s lower price equalizes com- 
petitive opportunity. The obvious truth of the matter is however, 
that the practice disequalizes competitive opportunity since it gives 
special advantages to the big sellers and to the big buyers, and takes 
away the competitive opportunity of the smaller sellers and the 
smaller buyers. 


8. BASING-POINT SYSTEMS UNDER SECTION 5 OF THE FEDERAL TRADE 
COMMISSION ACT 


I come now to the disappearance of section 5 of the Federal Trade 
Commission Act as that law relates to basing-point systems. 

As we know, there are many forms of delivered price systems in 
existence which are objectionable on no ground whatever. Many 
business firms prefer to sell at delivered prices for one reason or an- 
other and do so independently of their competitors’ method of pricing. 
In other words, there is no pricing formula in common use to sup- 
press competition among trade rivals. Likewise there are delivered 
pricing practices which do not create serious inequalities among com- 
peting buyers and thus injure or prevent competition at the buyer 
level. In general these are the characteristics of delivered pricing 
practices which neither suppress nor injure competition, and despite 
all of the recent propaganda to the contrary, I think that there was 
never any effort or intention on the part of the Federal Trade Com- 
mission to interfere with such pricing practices. 

On the other hand, there have been cases of undesirable basing- 
point systems. In some instances the undesirable feature of the 
system is that it creates inequalities among buyers and injures com- 
petition at the buyer level. Such was the objection to the basing- 
point system in the Corn Products and Staley cases. In other in- 
stances the objectionable feature of the basing-point system has been 
the suppression of competition among trade rivals. This was the 
objection to the cautions basing-point system used by the cement 
manufacturers. 

Basing-point systems which suppress competition among trade 
rivals have heretofore been questionable under three different laws. 
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First of all, they are questionable under section 1 of the Sherman 
Act and they’ are illegal under the Sherman Act provided that con- 
spiracy or agreement can be proved. 

Secondly, such basing-point systems have been questionable under 
section 2 (a) of the Robinson-Patman Act. Here, as in the Cement 
case, they have been found illegal because of systematic discrimina- 
tions in sellers’ mill net prices were held to be violative of the law 
where the attendant suppression of competition was proved. 

Thirdly, such basing-point systems have been questionable under 
section 5 of the Federal Trade Commission Act and have been held 
to be an unfair method of competition prohibited by that act where 
the suppression of competition was proved. For example, the basing- 
point system used by the cement manufacturers was declared to be 
in violation of section 5 of the Federal Trade Commission Act. In 
that case there was a charge of agreement and the finding of agree- 
ment was upheld by the Supreme Court. But the Supreme Court 
also declared in its opinion in the Cement case that the Federal Trade 
Commission had powers under section 5 of the FTC Act to outlaw 
the system on the ground that it was an “unfair method of competi- 
tion,” because of its effect upon competition, and sities of the 
question whether the system was followed by any illegal concert of 
action. Finally, in the famous count 2 of the Rigid Steel Conduit 
case, the Commission issued an order against an industrywide use of 
a common basing-point system on the ground that it suppressed com- 
petition, and the order did not rest upon conspirac y: 

As we have already seen, the recommendations in the report of the 
Attorney General’s Committee To Study the Antitrust Laws would 
remove from the jurisdiction of the Robinson-Patman Act those basing 
point systems where the objectionable feature is a suppression of com- 
petition among trade rivals. Likewise, the Federal Trade Commis- 
sion’s statement of June 1953, removes such basing-point systems from 
the jurisdiction of the Robinson-Patman Act. In that statement, the 
majority of the Commission declared not only that sellers may dis- 
criminate under the present law to meet one anothers prices “regularly 
or otherwise,” but the Commission also declared that variations in a 
seller’s “mill net return” are not to be interpreted as price discrimina- 
tions within the meaning of the Robinson-Patman Act. 

What then becomes of the jurisdiction of section 5 of the FTC Act? 
The discussion of delivered pricing problems at pages 209 through 219 
of the report of the Attorney General’s committee makes it clear that 
that committee regards the basing-point system as something which 
should be reserved exclusively to a question of conspiracy and this 

question should be tried, preferably under section 1 of the Sherman 
Net. For example, at page 218, the report states: 

In the committee’s view, the Sherman Act adjudications of “delivered” pricing 
systems, by focusing the legal inquiry on the element of conspiracy and concert 
of action, tacit or expressed, accord with overall antitrust policy and face up to 
the essential economic problem. 

And again at page 219, the report argues that antitrust policy will 
not be further a by questioning any basing-point system under sec- 
tion 5 of the FTC Act—unless, as the report adds, “the elements of 
conspiracy appear.” Here the statement reads as follows: 


* * * Tn such a case, collusion ought to constitute the accusation, rather than 
a rebuttal to a defense against a misplaced discrimination charge. 
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At any rate, since any competitive “unfairness” caused by “delivered” pricing 
rests primarily in collusion, antitrust policy is not furthered by penalizing it as 
an “unfair method of competition” forbidden by section 5 of the Federal Trade 
Commission Act unless the elements of conspiracy appear. 


Here again then the FTC appears already to have interpreted the 
law in the manner now recommended by the Attorney General’s com- 
mittee. Senate bill 1377, on which the Commission’s letter of June 
1953 commented, contained a new subsection to the Robinson-Patman 
Act, which states in part, and I quote: 

Any price or pricing practice permitted by this or the preceding subsection shall 
not be prohibited under section 5 of the Federal Trade Commission Act. 


This process of reinterpreting the laws so as to remove competition- 
supressing basing-point systems from the jurisdiction of the Robinson- 
Patman Act and from the jurisdiction of the “unfair method of com- 
petition” concept of section 5 of the FTC Act is most unfortunate. The 
difficulty in trying to rid the competitive system of undue trade re- 
straints of this kind solely by proving conspiracy is that the con- 
spiracy theory does not succeed, as about half a century of experience 
with these basing-point systems has demonstrated. Occasionally the 
antitrust agencies confine sufficient. direct and indirect evidence to 
prove conspiracy in these systems, but this does not resolve the prob- 
lem. The problem is in framing orders which will be effective in 
correcting the practice. Effective orders can be framed under the 
Robinson-Patman Act and they can, I think, be framed under section 
5 of the FTC Act; but anticonspiracy orders against basing-point 
systems will, I think, be hollow victories. I judge that the Attorney 
General’s Committee to Study the Antitrust oan thinks so too. 


TABULAR SHOWING OF HOW THE ROBINSON-PATMAN AcT HAS BEEN INTERPRETED 
AWAY (WITH PARTICULAR REFERENCE TO INTERPRETATIONS OF SUBSECTION 2 (B) ) 


SOURCES OF INTERPRETATION OF SUBSECTION 2 (B) OF THE ROBINSON-PATMAN ACT 


(a) Majority opinions of the Supreme Court of the United States in the fol- 
lowing: 


Corn Products Refining Co. et al. v. Federal Trade Commission (324 
U. 8S. 726). 

Federal Trade Commission yv. A. E. Staley Manufacturing Co., et al., 324 
U. S. 746). 

Federal Trade Commission vy. Cement Institute et al. (833 U. S. 683). 

Standard Oil Company v. Federal Trade Commission (340 U, 8. 231). 


(b) Report of the Attorney General’s National Committee To Study the Anti- 
trust Laws, dated March 31, 1955, hereafter referred to as the Attorney Gen- 
eral’s report. 

The Attorney General’s report stated with reference to subsections 2 (a) and 
2 (b) of the Robinson-Patman Act: 

“Since the statute may be presently interpreted as we propose, we do not 
consider legislative amendment necessary now” (p. 184). 

(c) Senate bill 1377 introduced by Senator Capehart on March 18, 1953 (83d 
Cong., 1st sess.), hereafter referred to as “‘S. 1377.” 

S. 1877 would have added a new subsection (g) and a new subsection (h) 
to the Robinson-Patman Act reading as follows: 

“(g) In any proceeding involving an alleged violation of this section, it 
shall be a complete defense to a charge of discrimination in price, or in services 
or facilities furnished, if the seller shows that his lower price, or his furnishing 
of greater services or facilities, was made, regularly or otherwise, in good faith 
to meet what the seller reasonably believed to be an equally low price of, or 
services or facilities of comparable value furnished or offered by, a competitor 
and in so competing the seller may maintain below the price of a competitor a 
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differential in price which such seller customarily maintains: Provided, That a 
seller shall not be deemed to have acted in good faith if he knew or should have 
known that the competitor’s offer was unlawful.” 

“(h) It shall not be a violation of this act for a seller acting independently, 
to sell at delivered prices, or to absorb freight regularly or otherwise to meet 
in good faith what the seller reasonably believed to be an equally low price of a 
competitor and in so doing the seller may maintain below the price of a competi- 
tor a differential in price which such seller customarily maintains. Any price 
or pricing practice permitted by this or the preceding subsection shall not be 
prohibited under section 5 of the Federal Trade Commission Act (38 Stat. 719, 
as amended, 15 U. 8S. C. 45): Provided, That nothing in either subsection shall 
make lawful any contract, combination, or conspiracy in restraint of trade or 
any act to monopolize, or conspiracy or attempt to monopolize, trade or commerce 
among the several States.” 

(d) Federal Trade Commission letter of June 16, 1953, signed by Edward F. 
Howrey, “By direction of the Commission,” to the chairman of the Senate Com- 
mittee on the Judiciary, and appended statement concurred in by a majority of 
the Commission, commenting upon 8S. 1377 and stating interpretation of exist- 
ing law, hereafter referred to as FTC letter of June 1953. 

FTC letter of June 1953 stated in part: 

“The Capehart bill would restate the language of the Robinson-Patman Act 
to provide for what a majority of the Supreme Court has held is the existing law, 
and it would apply the same standard for competitive pricing to the Federal 
Trade Commission Act.” 


1. DEFINITIONS OF “PRICE” 
1 (a) Key decisions 

In Staley the Court said: 

“As we hold in the Corn Products Refining Co. case with respect to a like 
system, price discriminations are necessarily involved where the price-basing 
point is distant from the point of production. This is because, as in respondents’ 
ease, the delivered prices upon shipments from Decatur usually include an item 
of unearned or phantom freight or require the absorption of freight with the 
consequent variations in the seller’s net factory prices.” 

In Cement the Court said: 

“The Commission held that the varying mill nets received by respondents on 
sales between customers in different localities constituted a ‘discrimination in 
price between different purchasers’ within the prohibition of section 2 (a), and 
that the effect of this discrimination was the substantial lessening of competition 
between respondents. 

” i * - 7 « o 

“The respondents contend that the differences in their net returns from sales 
in different localities * * * are not price discriminations within the meaning 
of section 2 (a). * * * Practically all the arguments presented by respondents 
in support of their contentions were considered by this Court and rejected in 
1945 in Corn Products Co. v. Federal Trade Commission, 324 U. S. 726, and in the 
related case of Federal Trade Commission v. Staley Co., 324 U. S. 746 * * * the 
questions there raised were given thorough consideration. Consequently, we see 
no reason for again reviewing the questions that were there decided.” 


1 (b) Attorney Generals report 


“Furthermore, of obvious significance in testing the validity of a competitive 
quotation of a ‘delivered’ price is the relevant definition of price under the section 
2 (b) defense. We think section 2 (b) refers to the actual laid down cost— 
inclusive of freight—paid by each buyer. In this way, a seller could legitimately 
quote p ‘delivered’ price to distant buyers in the same dollar amount as the 
f. o. b. mill figure quoted by the local rival * * *. In short, ‘meeting competi- 
tion’ realistically means that it will not in fact cost the prospective buyer more 
to get the goods from one seller than from his competitor” (p. 183). 


1 (ec) 8S. 1377 
( Silent.) 
1 (ad) FTC letter of June 1953 


“It is made clear by the Capehart bill that sales at delivered prices are not 
unlawful. This merely means that price discrimination is not measured by 
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the seller’s ‘mill net return’ and it is in accord with the recent decisions of the 
Commission in the National Lead and Chain Institute cases. This represents no 
change in existing law.” 


2. MEETING THE “LOWER” PRICE OF A COMPETITOR 


2 (a) Key decisions 


In Standard Oil (Indiana), the Court ruled that the good-faith defense permits 
only the meeting of an equally low price and repeated the phrase “equally low 
price” nine times. This opinion further said of subsection 2 (b) that: 

“It also excludes reductions which undercut the ‘lower price’ of a competitor.” 
(Standard Oil Company v. Federal Trade Commission, 340 U. 8S. 242.) 

2 (b) Attorney General's report 

“Although the ‘meeting competition’ defense authorizes a seller only to meet 
but not beat competitors’ prices, we recommend a reasonable adaptation of this 
limitation to the actualities of business. * * * Potent factors other than naked 
price determine a customer’s choice among competing offers—especially with 
consumer goods reflecting a broad range of quality, design, or brand. While 
basic homogeneous commodities such as crude oil, steel, and cement normally 
present slight problems of consumer differentiation, electrical appliances or 
chemicals, for example, involve a broad range of significant competitive factors 
other than price * * *. We therefore urge a flexible rule which regards the 
nominal price of the rival produce as only a presumptive boundary of a seller's 
permissible price reduction under the ‘meeting competition’ proviso, adjustable 
up or down upon satisfactory proof by the person questioning its reliability * * *. 
In each case, the heart of the matter is whether actual competition, not merely 
a nominal price quotation, is equalized” (pp. 182-184). 


2 (c) 8. 1377 
Provided in a new subsection (g) that discriminations which may be defended 


include discriminations made by a seller to “maintain below the price of a 
competitor a differential in price which such seller customarily maintains * * *.” 


2 (d) FTC’s letter of June 1953 


“The seller would be permitted, under the Capehart bill, to maintain a differ- 
ential below that of a competitor which he normally maintains. Obviously 
when one seller has a product inferior to, or less widely accepted by the public 
than that of his competitor (and his product customarily and historically sells 
at a discount below that of his competitor), in meeting a lower price of the com- 
petitor he would be permitted to maintain that normal differential between the 
respective products. The Commission is of the view that a seller cannot go all 
the way down to meet the lower price a competitor charges for a product of 
inferior public acceptance. It believes that at identical prices for the two 
products there would be no competition between them, and that the seller in 
appropriate circumstances can go down only to the point where the historical and 
customary differential would be maintained. By the same reasoning, the seller 
marketing under an unknown brand name, whose product normally sells below 
the highly advertised product of a competitor, must be permitted to maintain 
his lower differential for the same reason that the highly advertised product 
must maintain its higher differential.” 


3. MEETING THE LAWFUL LOWER PRICE OF A COMPETITOR 


3 (a) Key decisions 


In the Standard (Indiana) opinion the Court reviewed the legislative history 
of the change made in the “good faith” proviso by subsection 2 (b) of the Robin- 
son-Patman Act and concluded: 

“None of these changes, however, cut into the actual core of the defense. That 
still consists of the provision that wherever a lawful lower price of a competitor 
threatens to deprive a seller of a customer, the seller, to retain that customer, 
may in good faith meet that lower price.” (Standard Oil Company v. Federal 
Trade Commission, 340 U. S. 242. 

In this opinion the Court repeated the qualification, “lawful price” seven times. 
For example, speaking of its earlier decision in the Staley case the Court said: 

“The discussion proceeds upon the assumption, applicable here, that if a com- 
petitor’s ‘lower price’ is a lawful individual price offered to any of the seller’s 
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wustulers, then the seller is protected, under section 2 (b) * * *.” (Standard 
Oil Company v. Federal Trade Commission, op. cit. 244.) 

And as another example, speaking of the meaning of the section 2 (b) de- 
fense the Court said: 

“We may, therefore, conclude that Congress meant to permit the natural 
consequences to follow the seller’s action in meeting in good faith a lawful and 
equally low price of its competitor” (supra 250). 


3 (b) Attorney General's report 


“The Supreme Court’s Standard Oil opinion in several places adverted to 
competitors’ ‘lawful’ prices that the seller might meet in good faith, * * * the 
Court’s references to ‘lawful’ prices must be placed in the context of its Auto- 
matic Canteen and Staley rulings as to a businessman’s reasonable knowledge 
of his rivals’ pricing data in a competitive economy (p. 181). 


* * * * * ~ - 


“Consequently, in accord with the Supreme Court’s rationale in the Auto- 
matic Canteen and Staley cases, a seller should be deemed to have met a lawful 
price unless he knew or had reason to believe otherwise” (p. 182). 

3 (e) 1877 

S. 1377 did not limit its new 2 (g) defense to the meeting of an “equally low 
lawful price” but provided that it is permissible for the seller to “in good 
faith to meet what the seller reasonably believed to be an equally low price 
of * * * a competitor * * *” and the limitation as to a “lawful” price was 
set out in a proviso, so that the burden of proving the seller’s knowledge of the 
unlawfulness of a competitor’s price would fall upon the law enforcement 
agency, as follows: 

“Provided, That a seller shall not be deemed to have acted in good faith if 
he knew or should have known that the competitor’s offer was unlawful.” 


3 (d) FTO’s letter of June 1953 


“The bill would permit a seller to meet what he ‘reasonably believes’ to be 
the equally low price of his competitor. The ‘reasonable and prudent man’ 
standard for the conduct required under this act was first referred to by the 
Supreme Court in the Staley case (324 U. 8S. 746) when the Court talked about 
‘facts which would lead a reasonable and prudent person to believe that the 
granting of a lower price would in fact meet the equally low price of a com- 
petitor.’ This statement was quoted with approval by the Court in the Standard 
Oil case. Here again the bill clarifies what the Court has indicated is the exist- 
ing law. Again it is for the Commission to find whether reasonable belief exists 
and a seller’s mere statement to that effect would be of no avail before the 
Commission where the evidence as a whole was to the contrary. 


x ” * * = 4 * 
“The bill provides that a seller is not in good faith if ‘he knew or should have 


known that the competitor's offer was unlawful.’ In our opinion, this is the 
construction the Supreme Court has given to existing law.” 


4. MEETING THE LOWER, LAWFUL PRICE OF A COMPETITOR TO “RETAIN A CUSTOMER” 
5 (a) Key decisions 

In the Standard (Indiana) opinion the Court said that the 2 (b) defense: 
“* * * still consists of the provision that wherever a lawful lower price of a 
competitor threatens to deprive a seller of a customer, the seller, to retain that 
customer, may in good faith meet that lower price.” [Emphasis added.] (Stand- 
ard Oil Company v. Federal Trade Commission, 340 U. S. 242.) And in this 
opinion the Court repeated four times the qualification that the defense applies 
only to discriminations made to retain a customer. 


4 (bo) Attorney General's report 


“Standard Oil does not confine the ‘good faith’ proviso soley to defensive re- 
ductions to retain an existing customer. The Supreme Court in that opinion 
merely employed language describing the case at bar; it did not promulgate a 
general doctrine surrounding each seller with a protected circle of customers 
whier may be exploited without fear of a rival’s price attacks. Such a limitation 
in any event would not be in keeping with elementary principles of competition, 
and would in fact foster tight and rigid commercial relationships by insulating 
them from market forces” (p. 184). 
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4 (c) 8. 1377 


S. 1377 would have made it a complete defense for a discrimination for the 
seller to show that: “* * * his lower price, or his furnishing of greater services 
or facilities, was made, regularly or otherwise, in good faith to meet what the 
seller reasonably believed to be an equally low price of, or services or facilities 
of comparable value furnished or offered by, a competitor * * *.” And it was 
not stated that this full and complete defense was to be limited to discrimina- 
tions made to retain a customer. 


4 (d) FTC’s letter of June 1953 


“FTC’s letter was silent on the fact that the justification for a discrimination 
set forth in S. 1377 omitted the limitation as to discriminations made to retain 
a customer, but said that: 

“The only reason a seller would ever reduce his price in good faith to meet 
the equally low price of a competitor is either to obtain the business of the 
customer or to retain him as a customer, and in either case the mere reduction 
has been held by Commission decisions to injure competition.” 


5. “CONSTANTLY” TAKING MORE MONEY FROM SOME CUSTOMERS THAN FROM OTHERS 


5 (a) Key decisions 


In the Cement decision the Court said: 

“Section 2 (b) permits a single company to sell one customer at a lower price 
than it sells to another if the price is ‘made in good faith to meet an equally 
low price of a competitor.’ But this does not mean that section 2 (b) permits 
a seller to use a sales system which constantly results in his getting more money 
for like goods from some customers than he does from others. We held to the 
contrary in the Staley case.’ [Emphasis added.] (Federal Trade Commission 
v. Cement Institute, et al., 333 U. S. 725.) 


5 (b) Attorney General’s report 


“We do not regard the Staley decision as confining the ‘good faith’ defense to 
meeting competition on ‘sporadic’ or isolated occasions, or some but not all of 
the time.” (p. 182). 

* * * * & s a 


“We think section 2 (b) refers to the actual, laid down cost—inclusive of 
freight—paid by each buyer” (p. 183). 


5 (ce) 8. 1877 


S. 1377 provided in its proposed new section 2 (g) that it would be permissible 
for the seller to discriminate: “ * * * regularly or otherwise, in good faith to 
meet what the seller reasonably believed to be an equally low price of * * * 
a competitor * * *” 


5 (d) FTC's letter of June 1953 


“To the extent that a seller is lawfully permitted to meet a competitor’s 
equally low price, the bill would permit him to do so ‘regularly or otherwise.’ 
The Commission has never held that there is any limit on the frequency with 
which a seller may meet his competitor’s equally low price. Unfortunately, 
dicta and argument have inferred that it may be done only in isolated cases. 
However, we realize that sellers must be able to compete in a market regularly 
in order to furnish effective competition for the benefit of buyers. This language 
is but a clarification of existing law.” 


6. SHOWING EFFORTS AT QUOTING NONDISCRIMINATORY PRICES 


6 (a) Key decisions 


In the Staley decision the Court said: 

“The statutory test is whether respondents, by their basing point system, 
adopted a ‘lower price in good faith to meet an equally low price of a competitor.’ 
This test presupposes that the person charged with violating the act would, by 
his normal, nondiscriminatory pricing methods, have reached a price so high 
that he could reduce it in order to meet the competitor’s equally low price.” 
(Federal Trade Commission vy. A. HE. Staley Manufacturing Co., et al, 324 
U. 8. 754.) 


* © ‘ * 
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“Respondents have never attempted to establish their own nondiscriminatory 
price system, and then reduced their price when necessary to meet competition. 
Instead they have slavishly followed in the first instance a pricing policy 
which, in their case, resulted in systematic discriminations, by charging their 
customers, upon shipments from Decatur, the Chicago base price plus their 
competitors’ actual costs of delivery from Chicago” (supra, 754-755). 

i * « rs * * . 

“We cannot say that a seller acts in good faith when it chooses to adopt such 
a clearly discriminatory pricing system, at least where it has never attempted 
to set up a nondiscriminatory system, giving to purchasers, who have the natural 
advantage of proximity to its plant, the price advantages which they are entitled 
to expect over purchasers at a distance” (supra, 757). 


6 (b) Attorney General's report 


“On the other hand, section 2 (b) should not require proof that the seller 
departed from a previously uniform single price schedule. Such previous pricing 
is not relevant to evaluation of genuine responses to a current competitive situa- 
tion (p. 182). 


6 (c) 8. 1877 


S. 1377 set out a complete defense for meeting a competitor's lower price 
“regularly or otherwise.” 


6 (ad) FTC's letter of June 1953 
(Silent. ) 


7. THE CONTENT OF “GOOD FAITH” 
7 (a) Key decisions 

In Staley the Court said: “The good faith of the discrimination must be shown 
in the face of the fact that the seller is aware that his discrimination is unlaw- 
tul, unless good faith is shown, and in circumstances, which are peculiarly 


favorable to price discrimination abuses” (Federal Trade Commission v. Staley 
Co., supra, p. 746). 


7(b) Attorney General's report 

The Attorney General's report recommends: 

“We recommend that the term ‘good faith’ be utilized solely to test the 
seller’s adherence to the basic objectives of the meeting competition proviso: 
Facilitating price reductions in genuine response to competitive market pres- 
sures in order to equalize a competitive opportunity. In practice, this will 
disqualify the seller to whom meeting of competition is only an incidental 
byproduct of a scheme to monopolize or other objective inimical to overall 
antitrust policy” (p. 184). 


7(c) 8. 1377 
S. 1877 emphasized that: 


“Provided, That a seller shall not be deemed to have acted in good faith if 
he knew or should have known that the competitor’s offer was unlawful.” 


7(d) FTO’s letter of June 1953 
The FTC’s letter of June 1953, states: 
“We believe that the right to meet a lower price which a competitor i: 


offering to a customer, when this is done in good faith, is the essence of com 
petition and must be permitted in a free competitive economy.” 


Concluding note 


On August 18, 1954, Mr. Harry A. Babcock, Director of FTC’s Bureau of 
Investigation, wrote a letter to Mr. William D. Snow, general counsed, Na- 
tional Congress of Petroleum Retailers, Inc., reading in part, as follows: 

“In considering your request for investigation of this matter it should be 
first stated that the Commission has received and continues to receive numer- 
ous complaints alleging violation of the Robinson-Patman Act on the part of 
the major oil companies in all sections of the country. Recently investiga- 
tions have been undertaken in Pennsylvania and New Jersey and in a number 
of Midwestern and Southern States, including Mississippi. However, the evi- 
cence obtained during the course of these investigations failed to provide a 
proper basis for the Commission to have reason to believe that the statutes 
administered by it have been violated as a result of the practices of the major 
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vil companies. In practically all instances in which investigations have beeu 
conducted it has been established that the complained-of discriminatory pricing 
practices were being followed in connection with local gasoline price wars 
which were the outgrowth of efforts of the major oil companies to meet compe- 
tition of dealers selling nonbranded gasoline at reduced prices. 

“Under such circumstances no corrective action has been taken by the Com- 
mission because of the defense available to the sellers under section 2» (b) 
of the Robinson-Patman Act, which provides in substance that a seller may 
defend himself against a charge of unlawful discrimination in price by show- 
ing that his lower price was granted in good faith for the purpose of meeting 
an equally low price of a competitor.” 

Then Mr. Babcock’s letter refers to the Supreme Court’s opinion in Standard 
Oil v. Federal Trade Commission (340 U. S. 231) with reference to the mean- 
ing of section 2 (b) of the Robinson-Patman “Act and says: 

“In the light of the meaning of the statute as determined by the Supreme 
Court it follows that a seller is within his legal rights in confining his price 
reductions to dealers in the vicinity of the dealer or dealers whose competition 
he seeks to meet, even though such action results in injury to customers to 
whom similar reductions are not made available. 

“On the basis of the facts set forth in your letter, it would not appear that 
the situation prevailing in the Jackson, Miss., area at the present time differs 
materially from other situations in which investigations have been conducted 
and in which it was determined that no corrective action was warranted.” 

Mr. Srrncarn. Now, turning to a more interesting subject, we so 
far have been disc ussing the legal situation which has arisen since 
1948 after the Cement decision, “but a more interesting and perhaps 
equally useful purpose would be served by discussing ‘how this legal 
situation came about in practical operating terms. 

You will recall that when Mr. George Lamb, a member of the 
Attorney General’s committee, was before your committee a couple 
of weeks ago he identified a copy of a document, which your counsel, 
Mr. Mac Intyre, ¢ gave him—he did not read it word for word, but he 
seemed satisfied that this was a copy of a document which he and two 
of his associates prepared in 1948.’ Mr. MacIntyre has furnished me 
with a copy of that document. I regard it as a most fascinating piece 
of literature. 

It is the blueprint and the anatomy of the basing point lobby, as 
laid out by a very able lawyer, Mr. Lamb, for whose legal ability 
I have the highest regard, and some of his associates. I think that 
the politcal scientists will drool at the mouth when they read this 
document. 

And, of course, you, Mr. Chairman, and your committee are also 
political scientists, practicing political scientists. So I assume that 
it will interest you, too. 

It appears from the context of the document that it was prepared in 
either August or September. 1948. That was shortly after the deci- 
sion in the Cement case, and the establishment of the so-called Cape- 
hart Subcommittee of the Senate Interstate and Foreign Commerce 
Committee, which was directed, under a resolution offered by Senator 
Capehart, to look into the impact of the Cement case on business and 
the public, ad decide what, if anything, should be done about that. 

You will remember that 

Mr. MacIntyre. May I interrupt you, for a question ? 

Mr. Sprncarn. Of course. 









1The document referred to, as subsequently corrected and submitted to the committee 
by Mr. George Lamb, appears at the end of Mr. Lamb’s testimony. 





PRICE DISCRIMINATION 863 


Mr. MacIntyre. You were speaking of Mr. Lamb, who happens to 
be identified now as the author of this document ¢ 

Mr. Sprncarn. Yes. 

Mr. MacInryre. I want to ask you: Are you also aware that there 
was received in evidence here yesterday in this proceeding a complaint 
from a small hardware dealer out in the Midwst to the effect that in 
his handling of chain, log chain, and other chain products, that he was 
reselling to ‘farmers, he had found that the manufacturers had boosted 
the price to $12 a hundredweight, although the steel that goes into 
them has advanced only 35 cents a hundred weight. 

And it is also established and of record that this same Mr. George 
P. Lamb is the attorney of record in that case, representing the Chain 
Institute people, for fixing prices in a Federal Trade Commission case, 
which has not yet been settled; it is still pending. Were you aware 
of that ? 

Mr. Sprncarn. No, I was not aware of that. 

I was aware, of course, of the fact—which I think you have made 
of record, Mr. Chairman—that Mr. Lamb was one of the counsel 
in the American Iron and Steel Institute case before the Federal] 
Trade Commission. 

Mr. MacIntyre. The docket number on that is 4878. It is now 
pending | in the circuit court of appeals out in Missouri. 

Mr. Sprnearn. I want to make it clear that nothing I say reflects 
personally on George Lamb as an individual; I not only regard him as 
a very good lawyer but I personally like him. As a matter of fact, 
he may “be surpr ised to learn that on one or two occasions since I left 
the Commission when people have asked me to recommend good 
lawyers to handle cases before the Commission, and I myself have 
declined, I have mentioned the name of George Lamb, among several 
others. I have never told him this, and I don’t know if he was re- 
tained, but it is a good index of my evaluation of his legal abilities, 
which are very real. 

I also want to say that there is nothing wrong with a lobby. I 
would have no hesitation in participating in a lobby operation if 1 
regarded the objectives of the lobby as worthy and desirable ones, 
and I don’t see why anyone should. 

But while there is nothing wrong about a lobby, it is also a very 
desirable thing from the public interest that the lobby operations 
should be kept. above the water level as far as possible, and that you 
should not have the iceberg situation of one-eighth above and seven- 
eighths below, which I suspect is the usual situation. 

It has been wisely observed that sunlight is often the best disin- 
fectant and electric light the best policeman. I don’t object to a 
lobby that is designated as a lobby and operating as a lobby. But 
when you come to a lobby that is disguised as something else, as, let 
us say, the Attorney General's committee, that is a horse of another 
color. And that, I think, deserves very careful scrutiny. I am not 
making such a charge, because it would be premature to do so, but 
it seems to me that is a question this committee ought to look into 
very carefully. 

We now have identified at least two active lobby participants—I say 
“we.” IT mean this committee in its hearings—as members of the 
Attorney General’s committee, Mr. George Lamb, who prepared this 
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document, and Mr. William Simon—who, by the way, has one of 
the most remarkably active records in this lobb picture that I 
have ever seen in my days in Washington, and I have been here 
about 20 years. 

Mr. Simon, like Mr. Lamb, is a very able and personable chap. 
And sometimes he reminds me of that old Indian fighter who, when 
he was attacked by Indians one day while he was riding the range 
alone, while they were still far off and riding toward him, he spurred 
his horse toward some bushes and started to circle around the bush, 
sometimes on horse and sometimes on foot, sometime he would have 
his hat on and sometimes off, and sometimes also his shirt on and 
sometimes off. And the result was that the Indians were convinced 
that they were confronted with a very large force, and withdrew. 
And everywhere I look I see Bill Simon somewhere on the horizon. 

First he was general counsel of the Capehart committee. And this 
document is addressed to the Capehart committee, and if you want an 
excellent and rib-tickling, but serious, account of the Capehart com- 
mittee’s activities, I urge you to read Prof. Earl Latham’s book, The 
Group Basis of Politices—perhaps you already have; chapter 3, I be- 
lieve, deals with the Capehart committee, and how that was set up 
and run under Mr. Simon’s gentle guidance. 

Then he became a registered lobbyist for the Council for the Clarifi- 
cation of Pricing Practices. In 1949, 1950, and 1951, Mr. Simon was 
the registered lobbyist for that group, which appears to have been the 
Washington lobby, as distinguished ae the grassroots lobby, for the 
basing-point interests. 

T think you have already made a record on that. 

Then—and now we have, perhaps, the lobby assuming a little differ- 
ent form or disguise, getting on its horse, or putting on a hat, or some- 
thing— 

I forgot to say that Mr. Simon has also been counsel for a number 
of firms involved in antitrust cases, allegations of antitrust violations. 
And he was amicus curiae in the Supreme Court on the side of the 
Standard Oil of Indiana Co., in that big case—he was not their counsel, 
but hé was amicus curiae for someone else. 

Then in 1952 Mr. Simon was chairman of the organizing committee 
that organized the antitrust section of the American Bar Association, 
and that was set up in 1952. 

And in 1954 Mr. Simon became the chairman of the antitrust section 
itself of the American Bar Association. And he was chairman at 
the time—and also a member of the Attorney General’s committee—at 
the time that the Attorney General’s report was released. 

George Lamb, of course, was also a prominent member of the Anti- 
trust section of the American Bar Association. And really, you have a 
sort of interlocking directorate here, Mr. Chairman, because when you 
look at the heirarchy of the antitrust section you find that a very large 
number of them are on the Attorney General’s committee. 

The 1954-55 president of the American Bar Association, Mr. Loyd 
Wright, has stated that 40 of the 46 lawyers on the Attorney General’s 
committee were also members of the ABA’s antitrust section. It is as 
nearly a sure thing as anything can be that the ABA will endorse the 
report of the Attorney General’s committee and thus give it additional 
prestige with judges and lawyers. At the ABA meeting in August 
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1955, Mr. William Simon offered the antitrust section’s resolution— 
which would put. the whole ABA on record as praising the report as 
“highly objective” and endorsing the substance of the report—to the 
ABA’s house of delegates, its governing body. There was not enough 
time for consideration of this resolution so it was put over until the 
February 1956 meeting of the house of delegates. It will almost cer- 
tainly be approved then. There is nothing wrong in that. But the 
important thing to remember is that it will represent essentially only 
the same group of men wearing different hats and securing the ap- 
proval of the ABA for the work they did as members of the Attorney 
General’s committee. And we have the beautiful irony of seeing one 
of the principal lobbyists against the Robinson-Patman Act first serv- 
ing as a member of the working group of the Attorney General’s com- 
mittee which completed the virtual emasculation of the Robinson-Pat- 
man Act, and then later rising in the councils of the American Bar As- 
sociation in his capacity as chairman of the ABA’s antitrust section 
in order to place the ABA on record as endorsing the objectivity and 
soundness of his efforts to destroy the Robinson-Patman Act. 

Mr. MacIntyre. May I interrupt? 

Bill Simon and George Lamb, both of them were on that committee, 
weren’t they ¢ 

Mr. Sprnearn. Yes. Bill Simon was chairman of this antitrust 
section. He was first chairman of the organizing committee that 
organized it, and then, 2 years later, became chairman of the section 
itself; that was from 1954 to 1955. 

Incidentally, about 2,000 lawyers belong to the antitrust section 
of the American Bar Association. I belong to it myself, but I am not 
talking of the rank and file, the foot soldiers, I am talking about the 
generals here. Nobody ever invited me to join the Attorney General’s 
Committee or to suggest anyone for membership—not that I am mad, 
I am just sad. I myself wouldn’t have added anything but bulk to 
the committee, but I could have suggested some men who would have 
made a real contribution. 

But here is a publication of the antitrust section reporting a meet- 
ing of the council of the section of antitrust law of the American 
Bar Association. That was the same day the report of the Attorney 
General’s committee was published. And there are 12 members of 
the council and officers present—that is the governing body of this 
big section—12 members present, and of those, 6 are also members 
of the Attorney General’s Committee, 6 of the 12. 

Mr. William Simon, who was chairman of the antitrust section, 
Mr. Fred Fuller, vice chairman, Mr. David Searles, who was former 
chairman—of course, Assistant Attorney General Barnes, who was 
on both-—and Mr. Jerrold Van Cise and Mr. Jack Levy, who were 
chairman and cochairman, respectively, of the Committee on Informa- 
tion and Education—whatever that might be—of the antitrust sec- 
tion. 

Now, there is one very amusing item about this meeting. George 
Lamb made a speech which is printed in this publication of the anti- 
trust section on that meeting of March 31 this year. And he spoke 
about trade associations—that was the general theme of all the talks— 
it was a symposium on trade associations. And later Judge Barnes 
the Assistant Attorney General, made a speech. And here is what 
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he said. I quote a few brief lines—remember, he is addressing this 
alter ego of the Attorney General’s Committee, the antitrust section 
of the ABA: 


From Mr. Lamb— 
he says— 
you have heard about the constructive role such groups— 
that is, trade associations— 


may play in our twentieth century republic, of their beneficial hand to smaller 
units in an industry, and indeed of their possible utility in obviating need for 
mergers, by their ability to convey information from one member to another. 
If I were to accept that evaluation as the boundaries of trade association's 
activities, there would be little for me to discuss—and more important, very 
little for me to do, when I go back to the office. But I cannot rely for my facts 
upon the speeches George Lamb makes so well at meetings like this. My in- 
formation comes in the mail, or through the FBI. 

This is the cochairman of the Attorney General’s Committee talking 
about one of his fellow members, both of whom are interlocked in 
this antitrust section on the day that the Attorney General’s report 
was released. 

The only comment I would make is that if Judge Barnes felt that 
he could not rely on the statements that George Lamb makes so 
excellently, and that he gets his reliable information through the 
mail and the FBI, I think it would have been very wise of him to have 
offset Mr. Lamb by placing at least one tough, two-fisted FBI antitrust 
investigator on the Attorney General’s committee. Then you would 
have had some sort of balance, not the horse and rabbit stew type, with 
one horse and one rabbit. But, of course, a lot of others on the com- 
mittee needed offsetting too. 

Mr. Lamb’s document, getting back to that, is 54 pages long, and 
there is a covering summary of 6 pages. And as I say, it is the outline 
of what a lobby operation to restore basing point pricing systems 
should be. It is directed first to the Capehart committee, which hadn’t 
met yet, hadn’t started its hearings as of the moment this document 
is prepared, and then into the long-range future. 

The CuarrmMan. You say that was addressed to the Capehart com- 
mittee ? 

Mr. Sprncarn. It isn’t physically addressed to them, this is an un- 
addressed and unsigned document. I mean it addresses its discussion 
first to the Capehart committee. 

The CHarrmMan. Obviously it is for the purpose of influencing 
people. 

Mr. Srrncarn. From its terms it talks about the Capehart com- 
mittee and the great need for starting there to organize this drive, 
and how the Capehart committee hearings should be conducted, and in 
fact, were. 

The Cuatrman. Now, didn’t Senator Capehart have an advisory 
group? 

Mr. Srrncarn. He had an advisory group of 45, as I recall. 

The Cuarrman. How many of them were on this Attorney General’s 
committee, do you know ? 

Mr. Sprnearn. I haven’t checked. As a matter of fact, I don’t know 
that many if any of them would have been. As I recall, there were 
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not so many lawyers on that as there were businessmen from the 
affected basing point industries. ' 

Mr. knee cDonald, who was before this committee, did com- 
ment on that advisory committee and its composition, though, the 
one you refer to. 

Now, this Lamb blueprint—let me just skim through the summary 
so you can get the idea of it, and read you a few brief quotes to give 
you, shall we say, the color and the flavor of it. The general thesis is 
that— 


Although for the first time in its 25-year effort to eliminate delivered pricing 
“systems” from American industry the Federal Trade Commission suddenly 
finds itself on the defensive, the Commission’s theories as to the alleged harmful 
effect of delivered pricing have gained such wide public credence that the re- 
legalizing of delivered price marketing presents a gigantic problem. 


The reason they say that the FTC is on the defensive is because it 
has just won its great Cement case, and immediately the steel and 
cement industries go on an f. o. b. mill pricing basis, and not con- 
tent with that, they jack up their prices at the same time, and naturally 
there is an outcry from their customers, and all fingers point toward 
the FTC as the black-mustachioed villain in this drama. 

The summary of the lobby blueprint then goes on to cover what it 
calls the “fantastic history of the Federal Trade Commission’s attack 
on delivered pricing,” which according to the blueprint was the 
product of one shrewed staff attorney, namely, the late Walter Wooden 
of FTC, and one egghead, the late Prof. Frank Feeter of Prince- 
ton. These two men had cooked this thing up and Wooden sold it 
to the Commission over the years. 

Third is “The Challenge to Business.” 


The passage of the Capehart resolution and the shift of the steel and cement 
industries to f. 0. b. mill selling offers American business an opportunity to 
demonstrate to Congress the visionary impracticability of the Commission’s 
theories, but if industry’s case is not well presented the result may be a crystal- 


lization of the Commission’s theories into the fabric of the antitrust laws beyond 
recall. 


As I say, this is the covering summary of the whole lobby blueprint 
document. And then it describes what the basic objective of the 
operation should be— 


The basic objective of industry, which should be clearly defined at the start 
and adhered to without deviation, should be simple and direct and should refer 
solely to the preservation of legitimate delivered price marketing methods, since 
any attempt to broaden the objective to include attacks either on the antitrust 
laws or on the Federal Trade Commission as such would at least weaken the 
program and at worse subject it to complete failure. 


Then they discuss the possible approaches, should it be by legisla- 
tion or should it be some other way? Should it be by litigation? No, 
they discard that, that would take too long, 10 years or more maybe 
and the results would be doubtful. Should it be by change of ad- 
ministration? This is in 1948, before the election, remember. No, it 
shouldn’t be by change of administration. Let’s see what the document 
itself has to say on that: 


The thought is frequently expressed that a Republican administration will 
reverse the Federal Trade Commission’s attitude toward delivered pricing. To 


those who know Washington and the political attitudes of bureaucracy, that is 
wishful thinking. 
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Now, they underestimated themselves there. 


In the first place, the Federal Trade Commission is an independent and sup- 
posedly bipartisan party. 


It still was in 1948. 


Not more than 3 of its 5 members can be of the same political party, and its 
staff attorneys (from whom the real impetus of the attack on delivered pricing 
comes) are nonpolitical civil service employees. Secondly, the Commission has 
thus far successfully defended its attack on delivered pricing as an attack on 
monopoly, pricing-fixing and other garden-variety violations of the antitrust laws. 
The antitrust laws are nonpartisan “sacred cows” which both political parties 
are bound to enforce, and while the last Republican administration let such 
enforcement fall into desuetude, the next one will be under too much pressure 
from labor and other similar interests to be able to do so, even if it wishes. 

That wasn’t very good crystal-ball gazing. 

So, as I say, they discarded the alternative approaches, and they 
finally decided that legislation is what it must be. 

And then they discuss the five-way approach to legislation. First, 
the issues have to be carefully framed so that the Capehart committee 
won’t get confused. If the issues are not carefully framed for the 
committee, the committee may let itself become diverted, suggests the 
blueprint, by those wicked gentlemen down at the Federal Trade 
Commission into a protracted discussion and general review of the 
antitrust laws, and it may just turn into another TNEC. We mustn’t 
let that happen, so we must frame the issues carefully and prepare a 
sort of trial brief, says the blueprint, to be given the committee so 
that it will understand where it is going. 

Then there is the matter of actual legislative drafting. The draft- 
ing must be done as early as possible—drafts should be ready at the 


beginning of the ee committee hearings, suggests the blue- 


print. Marshaling the evidence will be more effective if it is done 
with a specific objective in view. 

Now, the legislative drafting, they say, should not be done by way of 
a frontal attack on the Federal Trade Commission, or by specifically 
legalizing basing point pricing in those words or those terms, no, the 
attack is to be on the “tools” which the Federal Trade Commission 
uses in order to reach its position against basing point pricing. So 
those “tools’—and this is particularly significant in terms of the 
Attorney General’s committee some years later, and the new position 
of the Federal Trade Commission, these tools are described on page 
25—remember, we are talking about how the blueprint says the legis- 
lation should be drafted, that the Capehart committee should con- 
sider and approve— 
The solution is to immobilize the “tools” which the Commission uses in its attack 
on delivered pricing, namely, the legal concepts that: One, “price” under the 
Robinson-Patman Act means “mill net return”; two, it is unlawful to meet com- 
petition by absorbing freight systematically, and the defense of meeting com- 
petition is not an absolute defense to a charge of discrimination in any event. 

Having said that these “tools” must be immobilized, on pages 26 
and 27 the blueprint proceeds to say how they should be immobilized : 

The draft of proposed legislation should, of course, categorically spike each of 
the foregoing doctrines. 


Generally speaking, the proposed bill should amend the Robinson-Patman Act 
(both the civil section enforced by the Commission and the criminal section en- 
forced by the Department of Justice) so that: One, “price” will be defined to mean 
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the delivered price; and two, it will be clearly stated that any seller is privileged 
to make a lower price to one customer than to another to meet a competi- 
tor’s equally low or lower price to the second customer, and to do so, (@) as 
frequently and “systematically” as he wishes; (0d) in any territory or market- 
ing area that he wishes; and (c) without regard to whether or not his com- 
petitors may be similarly meeting his and each other’s prices. 

To prevent the Commission from declaring that, even though these definitions 
and provisions apply to the Robinson-Patman Act, they do not prohibit con- 
tinued attacks on delivered pricing under the Federal Trade Commission Act, 
the latter statute should also be amended to provide that nothing in it may be 
construed to prohibit any price discrimination which is not unlawful under 
the Robinson-Patman Act. The Sherman Act should be amended similarly. 

Thus far the legislation would immobilize two of the Federal Trade Commis- 
sion’s three “tools” of attack on delivered pricing. The third should be ap- 
proached through amendments to both the Federal Trade Commission and Sher- 
man Act to the effect that no cease and desist order or injunction issued under 
either statute in a case where any agreement, understanding, combination or 
conspiracy or agreed common course of action in restraint of trade has been 
found shall prohibit, or be construed to prohibit, the individual and independent 
use by any party to such agreement, understanding, et cetera, of any business 
practice or method of pricing or selling not in itself unlawful, regardless of 
whether or not such practice or method was the subject of such agreement, under- 
standing, et cetera. 

So you see, Mr. Chairman, when you read this part of the docu- 
ment as to how these tools of the Commission were to be immobilized, 
you really see why today they are no longer vigorously pushing legis- 
lation, because those “tools” have now been immobilized, either in 
part by the Standard Oil of Indiana decision, or the rest of it by the 
recent interpretations of the new Federal Trade Commission and the 
Attorney General’s committee’s report, as I have pointed out in the 
material that I have previously incorporated in the record. 

So this lobby blueprint document may be 7 years old, but it seems to 
me that its spirit goes marching on, and the present FTC and the 
Attorney General’s committee are right in step, in fact, they’re leading 
the parade. cae 

So much for the legislation in this document, the drafting of 
legislation. 

hen they refer to the marshaling of evidence. That means first 
deciding what needs to be proved then proceeding to prove it, getting 
the witnesses ready and how the witnesses are to be selected and who 
they should be, how they should be coached, and things like that. This 
is for the Capehart committee hearings, you understand. 

Then the blueprint discusses public relations. Here, for example, 
they analyze the various business organizations that might be rome in 
this lobby operation, and the extent to which they can be used. There 
is discussion of how the National Association of Manufacturers can 
be best used, and how the United States Chamber of Commerce can 
be best used, rather detailed. 

The blueprint says they should attempt to get labor support, but 
probably the best they can do is neutralize labor’s opposition, but 
that should be done, and they discuss how that should be done. 

Ditto with the farm groups—you can’t expect their support, but 
at least minimize or neutralize their opposition. 

The professional groups, like the American Bar Association, all 
those organizations were discussed, and how they should be dealt with, 
you see, so that either they can be used or neutralized, depending on 
what their positions are going to be on this matter. 
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According to the blueprint summary— 


The keystone of the entire program is adequate, well planned and well executed 
public relations, not only with the general public, but with all organized groups 
representing segments of the public, such as individual businessmen, business 
organizations, labor organizations, agricultural groups, consumer groups, pro- 
fessional groups, and regional interests. 

Well, apparently somebody did something about that recommenda- 
tion, as your committee already knows. I am not familiar with the 
testimony you had in executive session from—was it Mr. Ketcham? 

The CHarrman. That has been made public. Yes; we had Mr. 
McClean Work of the Ketchum firm in executive session. He testi- 
fied that his group was employed to represent this large number of 
heavy industries, really, not all of thes, Lad most of them were heavy 
industries. And because they were organizing the draft groups to 
ghar Congress, they felt they ought to make a report under the 

bbying Act and state who their contributors were. ‘They did that, 
and it caused them to lose their jobs, because the people sponsorin 
the group did not want to be known, and it caused them to disband. 
That was the effect of the testimony. 

Mr. Srrnearn. As I said before, sunlight and electric light are re- 
markable things, aren’t they, in this field ? 

Here is a statement Senator Sparkman made on the floor of the 
Senate on August 12, 1949, at page 11575, which perhaps simply re- 
capitulates the information you have received already, but it refers 
to articles by James W. Daniel, the Washington correspondent of the 
Rocky Mountain News, who discovered that a highly financed lobby 
had been organized by Pittsburgh businessmen who had hired a high- 
powered advertising firm to stir up so-called grassroots sentiment and 
agitation, and so forth. 

The CuHamman. We put that in the record. And this gentleman 
was Mr. Work? 

Mr. Sprncarn. Yes. 

The Cuarrman. He said that is the article which broke up the lobby. 
They got too much publicity about it, and they didn’t like it. 

Mr. Sprnearn. Yes. Then I won’t make any further reference to 
that except to say this illustrates, apparently, that the George Lamb 
blueprint has not been strictly a theoretical exercise in political science. 
It seems to have had some operating significance, and may still be 
having it, for all I know. 

The blueprint discusses the best means of carrying out this elaborate 
program—its emphasis is to start with the Capehart hearings, but is 
not to finish with them. It must keep right on going until basing- 
point pricing systems and delivered pricing systems are legalized. 
That point is stressed. 

The Cuarmman. And that is recommended in this Attorney Gen- 
eral’s report ? 

Mr. Sprnearn. To a large extent that is the effect of it. And we 
find the author of this lobby blueprint, a member of the Attorney Gen- 
eral’s committee, and also ts happens to be a member of the working 
group on distribution, which is the—I beg your pardon, Mr. Lamb 
was not—but Mr. William Simon, his opposite number, who was a 
registered lobbyist for the council on clarifying pricing practices, in 
1949, 1950, and 1951 was a member of the Attorney General’s com- 
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mittee’s working group on this matter of distribution; that is, on the 
Robinson-Patman Act. 

The blueprint also discusses what it calls “governmental relations.” 
This involves close cooperation and frequent contacts with the Cape- 
hart committee and indeed everyone else in Congress or the executive 
agencies who may be in a position to ren Strenuous efforts are to 
be made to sell the need for appropriate legislation. Initially, close 
liaison is to be maintained with the Capehart committee and its staff. 
Since Mr. Simon was the general counsel of that committee, this part 
of the operation at least should have presented no insuperable diffi- 
culties. Well-tested and entirely legal methods of making friends 
and influencing Members of Congress are also discussed. 

Finally, the blueprint discusses in some detail how the central lobby 
organization to direct the whole operation should be set up and 
financed. 

The Cuarrman. Now, would you mind saying, without saying how 
you got it, that you came into possession of one of these documents 
years ago? 

Mr. Sprncarn. This blueprint? 

The Cuarrman. Yes. 

Mr. Sprnaarn. Yes; I did. 

The Cuarrman. Long before the time it was issued ? 

Mr. Srrncarn. No, sometime after it was issued. It probably was 
about 1952, to my best knowledge. 

The Cuatrman. Well, the way you have described that document, I 
would consider another good name for it would be, “a master plan 
for smart lobbyists.” 

Mr. Sprnaarn. A master plan, that is right. I would certainly like 
to see a crackerjack political scientist and an effective writer like 
Professor Latham go to work on this blueprint, and square it up as 
only he could do, against what has actually happened in terms of 
what this blueprint proposes should be done, and what has actually 
happened. And I think you may come out pretty much the same 
place. It is true that in 1948 the lobby urged legislation, and that 
was their goal. But the grand strategy hasn’t changed though the 
tactics have. Legislation is no longer necessary because the desired 
results have been achieved by the new positions of the Trade Com- 
mission and the interpretations of the Attorney General’s committee. 

The Cuarrman. And new interpretations by the courts? 

Mr. Srrnearn. Yes and particularly through the Standard Oil of 
Indiana case, too. 

The Cuarrman. And doesn’t it occur to you that the American Bar 
Association should be concerned about the Department of Justice at- 
tempting to propagandize the Federal courts of the country. 

r. Sprnearn. That is a hard question for me to answer, because 
I would have supposed that this document was fated to have that 
distribution one way or the other anyway—lI mean the creation of 
the Attorney General’s committee received great publicity, it was 
a blue ribbon committee, the Attorney General and the President him- 
self approved the selection of the committee personally, as Judge 
Barnes kas stated. 

This is a headline saturated document that is going to affect and 
color the thinking of American courts and American lawyers, and 
law school students and professors for many years to come. 
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The Cuarmman. And it is an honest, intellectually honest document 
in that the views of the dissenters have not been printed in full ? 

Mr. Srrncarn. I must admit, that the dissenters have been quite 
temperate—I can understand their position—in criticizing this par- 
ticular aspect. Since I stand on the outside, perhaps I can be a 
little less temperate. It didn’t seem to me an act of fairness at all 
to clip up and splice through the report in such a way that it was hard 
to put together at any point the very effective dissent of Professor 
Schwartz and some others. 

The Cuairman. And isn’t it obvious, too, that after 7 years under 
this blueprint of trying to get the law changed, and being unsuccessful, 
that then a group composed largely of ens who have been in the 
fight from the very beginning and used the blueprint that you have 
there before you, get themselves appointed to the Attorney General’s 
committee and then attempt to do the same thing, not by legislation, 
which they have obviously abandoned, but by getting the courts and 
the Federal Trade Commission to interpret the law in a way that they 
will be successful. 

Mr. Sprnaarn. I certainly think it is unfortunate. It would be 
perfectly appropriate that there be some representation of the anti- 
trust bar on such a committee. But certainly not to the extent that 
that representation was accorded. Where is the small business repre- 
sentation? The small business groups before the House Judiciary 
Committee aid that many of them had asked for representation, and 
suggested people, and had received polite notices that their proposals 
were under consideration, but nothing ever came of it. 

Was there any farmer and labor representation? They are the 
major consumer groups which suffer most from monopoly. 

The Cuatrman. There was one ex-labor representative, I think. 

Mr. Spernearn. There was? 

The Cuatrman. I understand there was one ex-labor representa- 
tive. He was an “ex.” 

Mr. Srrncarn. It seems to me a little like setting up a committee of 
wolves to revise the laws for safeguarding the sheep, on the theory 
that the sheep are too dumb, they are not experts on safeguarding, but 
the wolves have had a lot of practice in —, the safeguards and 
they know about it, they are experts. I notice Judge Barnes empha- 
sized the need of expertise here. I would be willing to sacrifice a 
little expertise for some different points of view. 

The Cuamrman. Another way of stating it is that it is like sending 
a rabbit to the corner grocery to get a head of lettuce. 

Mr. Spingarn, it came out this morning that this meeting in Mich- 
igan was attended by two Supreme Court Justices and Judge Barnes 
explained that it was required under the law for the Supreme Court 
Justices to attend these meetings. That was not elaborated on, and 
I just wonder if you are acquainted with that policy or law concerning 
the attendance of Supreme Court Justices. 

Mr. Sprncarn. The only information I have on the subject is that 
it is my understanding one of the Justices is assigned to each Circuit 
and has the responsibility—and I suppose it would be at least a matter 
of courtesy and propriety on his part—to attend a judicial conference 
meeting in his Rineuit. 

The Cuarrman. Do they have these meetings in each Circuit? 
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Mr. Sprnearn. I believe so. I believe they also have general 
meetings. 

The Cuarrman. If they do have one in each Circuit, that gives 
Professor Oppenheim a fine chance to propagandize his fears. 

Mr. Srrnaarn. If he is a good Circuit rider. 

The Cuarrman. Evidently, he must be a good Cireuit rider from 
what we have been hearing about his activity, and from what he broke 
down and confessed before this committee. 

And that gives him a good opportunity to propagandize, not only 
every member of the Supreme Court, but the Supreme Court Justice 
nine times. 

Mr. Sprnearn. I think, since the discussion here is mostly about 
the Robinson-Patman Act, that it would be useful if I might put in 
the record at this point what your own information shows on the 
representation status of the men who served on the distribution work- 
ing group, that is, who wrote, or presumably played a large part in 
writing, the Robinson-Patman Act part of the Attorney General’s 
committee’s report. You have a long list, but here is just this small 
group of men culled from it. And at this point, may I put that in the 
record? It shows what cases, what clients, past and present, they 
have represented before the Federal Trade Commission, or in the 
courts in cases including alleged antitrust law violations. 

The Cuatrman. Yes, I think so. 

Mr. Sprnearn. I want to emphasize that Mr. William Simon, one 
of the principal lobbyists against the Robinson-Patman Act, was a 
member of this 6 or 8 man working group. He is a good lawyer and 
a nice chap, but that was no place for him. 

(The documents referred to are as follows :) 


Jack I. Levy, Sonnenchein, Berkson, Lautmann, Levinson & Morse, 77 West 
Washington Street, Chicago, IU. 
No pending antitrust cases. 
No pending Federal Trade Commission cases. 
Past antitrust cases: 
Uhlemann Optical Co. 
American Optical .Co. 
Past Federal Trade Commission case: 
Independent Grocers Alliance Distribution Co. et al. 


H. Thomas Austern, Covington & Burling, Union Trust Building, Washington, 
D. C. 

Pending cases (antitrust) : 
du Pont Co.—Cellophane case. 
du Pont Co.—Chicago divestiture case (GM, U. 8. Rubber). 
Watchmakers of Switzerland, Information Center (represented by firm). 
Michigan Tool Co. (criminal and civil). 

Past antitrust cases: 
American Can Co. 
Bendix Aviation Corp. 
Henry 8S. Morgan. 
A. B. Dick Co. 
Imperial Chemical Industries, Ltd. 
Phillips Screw Co. 
The Sherwin-Williams Co. 

Past Federal Trade Commission cases: 
Van Kannel Revolving Door Co. 
California Packing Corp. et al. 
American Tobacco Co. 
Agricultural Insecticide and Fungicide Association et al. 
Automatic Canteen Co. of America. 
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National Biscuit Co. 

Independent Grocers Alliance Distributing Co. et al. 
E. I. duPont de Nemours & Co., Inc. et al. 
Association of Coupon Book Manufacturers et al. 
J. Richard Phillips, Jr., & Sons, Inc., et al. 
American Chicle Co. 

The Larsen Co. 

Malleable Chain Manufacturers Institute et al. 
Sylvania Electric Products, Inc., et al. 

Atlas Supply Co. et al. 

H. J. Heinz Co. et al. 


Cyrus Austin, Appell, Austin &€ Gay, 30 Rockefeller Plaza, New York, N. Y. 

No pending antitrust cases. 

No pending Federal Trade Commission cases. 

Past Federal Trade Commission cases: 
Standard Oil Co. (Indiana). 
Acme Asbestos Covering & Flooring Co. et al. (court proceedings only). 
Ruberoid Co. 

No past antitrust cases. 


Charles Wesley Dunn, 608 Fifth Avenue, New York, N. Y. 
No pending antitrust cases. 
No past antitrust cases. 
Past Federal Trade Commission cases: 
Beech-Nut Packing Co. 
Lautz Brother & Co. 
Goodall Worsted Co. 
Armand Co. 
Armand Co., Ine., et al. 
Penick & Ford, Ltd., et al. 


There are no cases listed for Thomas F. Daly. 


Prof. James A. Rahl Snyder, Chadwell & Fagerburg, Chicago, Ill., and North- 
western University School of Law 

Pending antitrust cases: 
U.S. v. E. I. du Pont de Nemours & Co., et al (civil). 

Pending Federal Trade Commission cases: 
National Dairy Products Corp., et al. 

Past Federal Trade Commission cases: 
American Surgical Trade Association, et al. 


Mr. Albert E. Sawyer, 56 Beaver Street, New York, N. Y. 
No pending antitrust cases. 
Pending Federal Trade Commission case: 
Crown Zellerbach Corp., et al. 
No past antitrust cases. 
Past Federal Trade Commission cases: 
Allied Paper Mills et al. 
Tag Manufacturers Institute, et al. 
Rubber Manufacturers Assn., Inc., et al. 
American Biltrite Rubber Co., Inc. 


William Simon, 1001 Connecticut Avenue, Washington, D. C. 


No pending antitrust cases. 
Pending Federal Trade Commission cases : 
Warren Petro Corp. 
No past antitrust cases. 
Past Federal Trade Commission cases: 
Building Material Dealers Alliance et al. 
Daniel A. Brennan et al. 
Salt Producers Association et al. 
Standard Oil Co. (Indiana) (court proceedings only). 
General Motors Corp. et al. 


The Cuamman. And the only person on that 61 member group that 
I know about who was recommended by a small-business organiza- 


PRICE DISCRIMINATION 875 


tion, was not a member of that particular group that dealt with their 
specific problem, according to testimony we have had. 

Mr. Sprncarn. Yes. I don’t know if you care to hear any more 
about this blueprint. 

The CuHairMAn. Yes, because it has not been evaluated by any wit- 
ness: And we are especially pleased to have your comments about it. 

Mr. Spincarn. Well, just to give you a little of the flavor of it, I 
would like to read a discussion by the group of what the basic objec- 
tive of this operation should be: 


In eonsidering what should be the objective, it is wise to remember that cer- 
tain things, no matter how logically they may be defended, will never be politi- 
cally popular because they “just do not look right.” One of these is the kind of 
so-ealled phantom freight which results from the “Pittsburgh Plus” system, or 
from the existence of non-basing point mills in a multiple basing-point system. The 
public just will not stomach the thought of a buyer in Chicago buying from a 
Chicago factory and being forced to pay freight from Pittsburgh. 

Another thing which is politically difficult to defend is the type of zone system 
in which, for example, the lowest price charged in the East, a higher price in 
the Middlewest, a still higher price in the Far West, and a still higher price 
on the Pacific Coast, where there are mills located in all or most of those zones. 


The Cuarrman. Although they are bringing out those points as 
being very difficult to defend, they are saying that they should be de- 
fended, aren’t they ? 

Mr. Sprncarn. To some extent, that may be true for the long range 
future. They weren’t at this time, though when this particular paper 
was written in 1948. They were afraid that seeking unlimited ob- 
jectives might defeat their operation. 

The Cuarrman. I thought that was directed to the people who were 


helping them ; that they were just going to have a difficult time. They 
had better get the answers ready, and they had better get the job done. 
Mr. Sprncarn. I continue to read from the blueprint : 


It is true that Pittsburgh Plus and zone systems of the type described can be 
defended logically, but only by the use of principles which through 16 years of 
New Deal administration have been brought into public disrepute, that is, that 
it is proper and lawful for a manufacturer to charge “all the traffic will bear,” 

This fine old principle has, unfortunately, been brought into dis- 
repute says this blueprint. 

To endeavor to reverse completely all public suspicion of business would be 
to embark on too ambitious a program at this time. 

So, they want to be sure that they are attacking a program of not 
unlimited objectives, you see. And they specify in here, too, that they 
have got to be a little wary of their friends, because their friends can 
get too excitable and strain for too great objectives, and they may do 
them more harm than good in the course of that sort of operation. 
So you have to be on guard against your friends, as well as your 
enemies, in effect, says the blueprint. 

The CHatrman. To the best of my recollection, in skimming 
through the blueprint, it evaluates certain organizations in connection 
with the campaign, and also discloses how someone will possibly be 
indiscreet, namely, like the National Association of Manufacturers and 
the chamber of commerce, and others; that is in there, too. 

Mr. Sprncarn. There is considerable discussion of the two organ- 
izations, and particularly with respect to the chamber of commerce 
they point out that there will be a split of opinion within its mem- 
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bership on the subject, and they indicate how that is to be dealt with, 
you see, so that they will get the support they can from that quar- 
ter without any opposition. 

Here is the blueprint analysis of what the opposition they may 
expect will be: 

The fact that there will be bitter opposition, and the nature of such opposi- 
tion, should be kept in mind at all times. 

This opposition will come from various directions. There will be politicians, 
such as Senator O’Mahoney, who hope to make political capital out of “business 
baiting.” There will be some businessmen, singly and in organized groups, who 
may feel that they stand to gain dollars and centswise by prohibition of 
delivered price selling. There will be regional interests who feel that they 
individually, or their communities, may benefit from such a prohibition. There 
will be consumer groups who will feel that prohibition of delivered price selling 
may reduce ultimate costs to consumers. There will be labor groups who are 
against everything that business is for. There will be many individual theorists, 
including college professors, economists, and the like, who have accepted, with 
or without reflection, the view expressed by Justice Black in the Cement opinion, 
that basing-point systems are handy mechanisms for the fixing of prices. 
Finally, there will be, of course, the Federal Trade Commission itself, which can 
be expected to resist bitterly any attempt to impugn its efforts. 

_ Now, that is an analysis of what they expect in the way of oppo- 
sition. 

And, of course, there is a discussion of how they are going to deal 
with the opposition, and what their own arguments are going to be. 

The Cuarrman. Mr. Spingarn, I mentioned discussing the deliver- 
ing of these documents to the United States district judges and others 
who will interpret this law. 

Doesn’t it seem to you that there is some doubt about—I wouldn’t 
say the ethics of it, maybe that is a little too strong—but some doubt 
about the fairness of the Attorney General of the United States dis- 
tributing a document like this which, of course, carries with it some 
prestige and standing, coming from the Attorney General of the 
United States—— 

Mr. Rieutman. Mr. Chairman, would you yield for two questions? 

The Cuarman. Certainly. 

Mr. Rrewiman. Has it been established that the Attorney General 
has directed the distribution of this document? 

The CHarrman. Yes, sir; it has. 

And, too, with the statement that the list that was used to make up 
this membership had the approval of the President of the United 
States, and then, to carry in the document the statement about. their 
not recommending in it legislation on certain points now because it 
can be done by interpretation. Don’t you think that is giving the 
executive branch a somewhat unfair advantage in presenting its views 
in a matter of this kind, since the Attorney General has a lot to do with 
the courts, and has a lot to do with the district attorneys, of course, 
who help the courts; he even recommends the Federal judges who are 
appointed to the Federal district bench and, naturally, these judges 
have a lot of reasons to not only feel kindly toward the Attorney 
General but in a sense to cater to the Attorney General ? 

Don’t you think, in view of that, it is rather unfair for the Gov- 
ernment to send out as a public document a report like this? 

Mr. Sprrncarn. The best way I can answer you is this: 
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If the document were a fair document—and I don’t think that in 
those areas in which I “have any competence to judge, that it is that 
kind of a document—I don’t believe I would have any objection to its 
being sent anywhere. 

It is only because it is a loaded document, I think —— 

The Cuarmman. Loaded document? 

Mr. Srrncarn. Or stacked. 

The Cuarrman. I think that is a good name for it. 

Mr. Srrncarn. Only because it is a loaded document, which results 
from the composition of the committee which created it, that I worry 
about it going to places where inevitably it was going to, anyway. 

So the real evil of it was not the distribution of the report but 
the composition of the committee and the contents of the report 
it produced. 

nd after that, you just have to assume that it is going to judges 
and law schools and everywhere else. 

The CHarman. But you can’t raise much question about the mem- 
bership, because it had the approval of the Attorney General of the 
United States and the President of the United States, and anybody 
who says anything about the membership will be, in a sense, attacking 
the Attorney General. 

Mr. Sprnaarn. Well, I have no doubt that individually every one 
of these gentlemen is an extremely able lawyer and a very fine citizen. 

The Cuarrman. I agree with you on that. 

Mr. Sprncarn. I am sure that is the case. It is just that they repre- 
sent a single viewpoint which was preponderant on the committee in 
the same way as that horse in the horse and rabbit stew. 

Do you have some further questions? 

The Cuarmrman. Mr. MacIntyre has. 

Mr. MacIntyre. Generally, when the author of a law review 
article has his article published, there is published along with it a 
little sketch showing who he is, and his background, and, if I am not 
mistaken, generally that is required by the publisher. 

You don’t find that in this report, though, do you, as to who these 
60 members are, and whom they have been representing, and so on? 

Mr. Sprnearn. No. 

But I am gratified that this committee is supplying that inadequacy 
in the report. I wish it were in the report itself. 

The Cuatrrman. Well, I don’t know if the hearings of this commit- 
tee will ever catch up with this report—I doubt if they will. 

Mr. Sprncarn. Perhaps you can get the Attorney General’s mail- 
ing list, Mr. Chairman, and send your hearings to the same group. 
I think it would be a much better expenditure of public funds. 

The Cuarrman. I thought it might be weil to get up a good answer, 
consisting of 394 pages, entitled “Answering Report of the Attorney 
General’s National Committee To Study the Antitrust Laws,” and 
sent it out as a public document, many of them for free distribution. 
I think we can get it on the same bookshelf with this. 

Mr. Sprncarn. Yes; I think that would be very constructive. 

The Cuarrman. I don’t know whether it would have buckram bind- 
ing, but we could get it out. 

Nr. Sprncarn. Maybe you could ride circuit, like Professor Oppen- 
heim, with it. 
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The Cuamman. Well, that is a discussion that falls on deaf ears. 


Mr. Srrncarn. I have some modest recommendations, if you care 
to hear them, sir. 


The Cuarrman. Yes, sir. 

Mr. Sprncarn. As I say, these are both modest and old; I mean 
they are not new recommendations. 

And I have deliberately kept them modest, because it seems to me 
somewhat a waste of breath to yell for a liberation policy when you 
are having all you can do to maintain a containment policy. So this 
is more in the field of containment than liberation. 

First of all, and since we are dealing again with the Robinson- 
Patman Act at these hearings, I very much hope that your bill, H. R. 
11, which would undo most of the damage to that act that the Stand- 
ard Oil of Indiana case did, will be passed. I testified in favor of 
similar legislation in 1951 and 1952 before various congressional com- 
mittees while I was on the Commission. 

Second, I would like to see orders under the Clayton Act have the 
same degree of finality as orders under the Federal Trade Commission 
Act. I think you are familiar with that problem, Mr. Chairman, 
aren’t you? 

Under the Federal Trade Commission Act, cease and desist orders 
automatically become final if there is no appeal within 60 days to the 
court, but under the Clayton Act they never become final unless there 
is an appeal by the respondent. The Commission can’t appeal unless 
it. finds a violation, and the result is that the Commission has to take 
3 bites at the apple under the Clayton Act, instead of the 2 that are 
necessary under the Trade Commission Act. 

In other words, under the Clayton Act first it finds a violation and 
issues a cease and desist order, and then it has to wait for a violation 
of that order and go into court and get an affirmance, and then it has 
to wait for another violation before it can seek civil penalties. So 
the old Trade Commission in 1951 and 1952, in its annual reports of 
those years, recommended such legislation. And I hope it will be 
passed. 

And incidentally, even the Attorney General’s committee, in a very 
remote way, recommended such legislation, but they set it for an 
indefinite date in the future. This was rather typical. They said 
that it shouldn’t be—this legislation that I am mentioning should not 
be passed until, first of all, Congress had reduced that $5,000 a day 
penalty under the Federal Trade Commission Act down to $5,000 a 
violation regardless of duration; and secondly, not until the Com- 
mission was able to write more specific orders in its cases than it now 
does. So this is a rather remote day toward which they are recom- 
mending this legislation I mentioned. 

Third, as many persons have been recommending lately, I would 
like to see a requirement for notice and clearance by the Federal Trade 
Commission of contemplated mergers involving large or dominant 
firms. I don’t know = the figure would be, ‘but good-sized firms. 

Fourth, I would like to see the loopholes in section 8 of the Clayton 
Act, which deals with interlocking directorates, plugged. The Fed- 
eral Trade Commission made a report on that, a lengthy economic 


report, in 1950, and it recommended legislation in 1951 and 1952 on 
this subject. 





PRICE DISCRIMINATION 879 


As you know, the act is virtually meaningless in its present form. 

Fifth, I would like to see some limitations placed on the right of 
Jarge and dominant firms which produce basic materials needed indus- 
trywise, a limitation on their rights to select customers, to arbitrarily 
refuse to sell to anyone they don’t want to sell to. I agree that, with 
respect to most businessmen, that is a perfectly normal right, you can 
deal with anyone you want to, or not.deal with them. But when it 
comes to people who are producing iron, or steel, or wood pulp or 
newsprint, or things that are just basic to our economy, and who are 
dominant in that field, they can, of course, destroy small fabricators, 
processors, by refusing to deal with them, and they have governmental 

wer in that field, and they should be required to deal in a non- 
Tnirimainakoe’ fashion. 

I might add, as you may recall, that when the Clayton Act was re- 
ported from the House Judiciary Committee back in 1914, it actu- 
ally contained a provision along the lines that I am speaking of now. 
It said that owners of mines or persons who camipellba the production 
of mines couldn’t refuse arbitrarily to sell to any responsible person or 
firm. But then in the course of that bill going through Congress, that 
was pulled out. It was completely reversed. 7. fact, a provision was 
placed in the bill that clinched down the right of persons to select 
their own customers, deal with whom they wanted to. 

I think that there should be some qualifications on that. 

And now, a subject that was near and dear to my heart when I was 
on the Federal Trade Commission is the subject of adequate funds 
for the antitrust agencies, Justice and the Trade Commission, the two 
principal antitrust agencies. At present, their combined appropria- 
tions are on the order of 7 or 8 million dollars a year. And, Mr. Chair- 
man, that is just—I can’t speak for antitrust—but I know that for the 
Commission that is just not enough to even approximate the job that 
the Commission has been given. 

Do you know that in 1918, the Commission had about 690 employees ; 
in 1939, it had roughly the same number, around 690; and today—the 
last figures I have are some months old, but it is around 600. 

Is that not true, Mr. MacIntyre? 

Mr. MacIntyre. Yes. 

Mr. Sprnearn. It is in the neighborhood of 600 in 1955, which is 
what, 15 percent less than it was in 1939 or 1918. The Commission’s 
appropriations have increased only because salaries keep rising to 
keep pace with prices. In 1918 the average FTC salary was less than 
$1,800 a year. In 1939 it was about $2,900. Today it is around $6,000. 
In the meanwhile, economic concentration has, I think, increased. The 
economy has—the gross national product has gone up about 10 times, 
3 or 4 times in dollars of the same purchasing value, certainly, and the 
Commission has moreover been vested with more and more enforce- 
ment responsibilities, new acts have come along, the Robinson-Patman 
Act, the Wheeler-Lea Act, the Wool Act, and the Fur Act, and the 
Insurance Act, one right after another—and the Anti-Merger Act, of 
course. 

So the Commission is swamped with cases which it handles on a 
“Just because the complaint was made” basis. In other words, it isn’t 
selecting its cases advertently. I am talking about the Commission 
in the past now. I am not talking about the present Commission, 
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but I don’t believe that there has been any improvement though they 
claim so—it can’t select its cases advertently, in terms of what cases 
will have the most impact on deterring economic concentration and 
monopoly in the whole country, because all its resources are taken up 
almost entirely with handling cases that come in the mail, complaints 
by businessmen and others about false advertising, or this or that anti- 
competitive act by their competitors. 

But the Commission ought to be out surveying the horizon and 
looking for places in the economy where anticompetitive conditions 
prevail, even though there aren’t any complaints. 

After all, you don’t get many complaints in a basing-point in- 
dustry, where everybody is happy with the prevailing situation, do 
you? 

One thing the Commission hasn’t done at all enough of under any 
administration, is to make economic reports on where we stand under 
the antitrust laws today. As Professor Schwartz pointed out, prob- 
ably the greatest weakness of this Attorney General’s committee’s 
report is that here is this blue-ribbon committee set up to make the 
first great study since TNEC of the antitrust laws, and you would 
think the obvious first thing they would do would be to ask and try 
to answer some basic questions: “Where do we stand?”, “How are 
monopoly forces doing ¢”, “How is the index of concentration ?”, “How 
successful have the antitrust laws been?” "Wouldn’t that be the first 
step that a man ought to take before he decides that the antitrust 
laws ought to be or ought not to be revised ? 

But the Attorney General’s committee deliberately avoided that 
field. They started off at the beginning by narrowing their approach. 
They are just not dealing with that at all. 

Unfortunately, there are no continuing figures of great importance, 
or great value, in the filed of concentration, and to what extent, if at 
all, it is increasing industry by industry over the years. That is 
something the Commission should be doing on a continuing basis, and 
it is something that I certainly would like to see them start doing, 
or start doing on a regular, yearly, continuing basis. And they can’t 
do it unless you give them money. 

So, I would say that on the order of double what the Commission 
and the Antitrust Division are now getting, that is, on the order 
of $15 million a year, would be a reasonable approach to the subject. 
And I think a lot of that money, at least as far as the Commission is 
concerned, a lot of the new money ought to be earmarked for anti- 
merger work, Robinson-Patman Act work, and preparing economic 
reports. 

Congress and the Bureau of the Budget are sometimes too prone, 
if I may venture to be a little critical, to judge the Federal Trade 
Commission strictly by the statistical value of its work, how many 
cases, how many complaints, how many cease and desist orders, how 
do they compare with last year, and so forth and so on. 

If there was one thing I learned at the Commission, it was that the 
statistics on cases don’t mean anything. I mean you have an elephant 
cease like the Cement case, and it is worth thousands of little false 
advertising cases in its impact on the economy. You can’t compare 
elephant cases and rabbit cases. 
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I noticed in August 1955, just before Chairman Howrey left the 
Commission, the mimeograph machines of the Commission started to 
grind at a terrific clip and reports came surging out, press releases, 
imean. Here is one of August 15: 

FTC Secretary reports faster action. 

August 16, FTC litigation chief reports 1955 progress. 
August 18, FTC merger work is expedited. 

August 19, FTC General Counsel reports compliance progress. 

Mr. Rreustman. Mr. Chairman, may I ask a question? I think it 
is fair that if a statement is made that there must be an explanation 
of the progress that is being made, and if it is fair to read the state- 
ment, it is fair to give an explanation of the progress, not just read 
the statement. And if this information is given out, there must be 
some information that follows it, not just a plain statement. 

Mr. Sprnearn. I am just reading the headings of the Federal Trade 
Commission press releases and I am not suggesting that there isn’t 
statistical progress. ‘These are reporting statistical progress. What 
I am trying to say is—and this is true of all administrations, not just 
this one—— 

Mr. Rrentman. I say, if there is progress, and it is in the statement, 
it is fair for the committee to have the advantage of that—I take it 
that you are criticizing the propaganda—— 

Mr. Sprncarn. No, I am not. What I am trying to say—we used 
to do the same thing when I was on the Commission. What I am 
trying to say is that because the Congress and the Bureau of the 
Budget judge the Commission so largely by the statistics of its cases 
and its caseloads, that the Commission itself becomes statistics con- 
scious, you see, and since it is much easier to grind out a lot of little 
cases, than one big one, you are likely to find that your statistics look 
awfully well, but that doesn’t prove that from the overall standpoint 
that the Commission is doing the job it ought to be doing. You see 
what I mean? 

Mr. Rrentman. Isn’t that pretty true of most of the agencies? 

Mr. Sprncarn. Here is the thing. When you take the Bureau of 
the Mint, for instance, it is perfectly proper to ask how many nickels, 
dimes, and 50-cent pieces did you make last year. That is a purely 
mechanical operation. But when you are dealing with antimonopoly 
law cases, they don’t bear the same easily discernible relationship to 
each other that the production of a nickel does to that of a dime. 

Mr. Rreutman. That is a practice that has been carried on for some 
time. 

Mr. Sprncarn. Yes, it is. I have figured out for the first 7 or 8 
years after World War II we were clipped about 31 percent, each 
year on our appropriation estimate by the Bureau of the Budget, and 
only about another 13 percent by Congress each year. That was the 
average in that 7- or 8-year period after the war. And they have 
always attempted to judge the value of the Commission for appropria- 
tion purposes by the caseload handled. 

The Cuarmay. I think that is an important point you are bringing 
out there. 

Mr. Sprncarn. And I am just trying to say, I wish they would stop 
judging them by the number of cases and ask some questions about 
what is happening to concentration, what is the significance of the 


74645—56—pt. 2 18 





882 PRICE DISCRIMINATION 


cases, and is this an important or an unimportant case, and how is the 
situation in this or that industry. 

Mr. RreuiMan. When you were on the Commission, did you bring 
that to the attention of the Bureau of the Budget ? 

Mr. Sprncarn. I sure did. I had the great satisfaction 

Mr. Rreniman. And you were not very effective in your presenta- 
tion 

Mr. Sprncarn. Of course, I am under oath here, so I can’t brag, 
but in a way I was temporarily. In 1952 I was designated to present 
the Commission’s appropriation case to the Bureau of the Budget by 
Senator Mead, who was our chairman then. AndIdid. And I made 
exactly this type of argument, among other things, that I am eng 
tu you, to the gentlemen of the Bureau of the Budget. I said, “I wis 
you technicians would lift your eyes from the bark on the trees, and 
look at the forest.” And I painted the picture of what had been 
happening over the last 40 years, and how monopoly and concen- 
tration seemed to be getting bigger while the Commission got smaller. 
And actually we got a million dollar larger estimate out of the Bureau 
of the Budget and President Truman in January 1953 than we had 
ever gotten before. 

But a new administration came in on January 20 and the Bureau 
of the Budget Director, the new Director, reevaluated the situation, 
and he cut us back a million, so we lost it. 

Mr. Rren~man. How long were you a member of the Federal 
Trade Commission ¢ 

Mr. Sprnearn. I was a member from October 1950 to September 
1953, when my term expired. As I say, this fund proposition is just 
basic, I mean, you can beat the Commission over the head as much 
as you like, om frequently it deserves it, I will admit it, but it isn’t 
fair to give them inadequate funds and then thrust new jurisdiction 
on them, new laws to enforce, and say “you are not doing the job we 
told you to do,” that just isn’t right. And someday I hope it will he 
corrected. 

Another recommendation, which, since you heard Senator Mead 
wax eloquent on it, I won’t belabor. But I strongly endorse his posi- 
tion that Reorganization Plan No. 8 in 1950, which set up the so-called 
strong chairmanship that provides that the Chairman of the Commis- 
sion should be appointed by the President and serve at his pleasure, 
and that he should have all the administrative functions and super- 
vision over personnel and appropriation, and so forth; that that be 
repealed, and that we go back to the old set up of 5 equal Commis- 
sioners instead of 1 giant and 4 pygmies, a rotating chairmanship free 
from presidential control and perhaps an executive director respon- 
sible to the whole Commission for the day-to-day administration of 
the Commission. 

Actually that reorganization plan has changed the whole legal 
and constitutional aspect or position of the Commission in our system 
of government, because, as you remember, in the Humphrey case in 
1935 the Supreme Court said that President Roosevelt had no right 
to remove Commissioner Humphrey without cause just because they 
differed on policy, because the Trade Commission was not responsible 
to the President, it had been set up by the Congress as an independent 
agency which was supposed to be independent of the Executive and 
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not subject to its domination. And this situation has a very definite 
relationship to effective enforcement of, let us say, the Robinson-Pat- 
man Act. Since the “strong” chairman has life-and-death powers over 
the staff—their hiring, firing, and ren: it is virtually inevitable 
that the staff, being human, will by a sort of process of “conscious 
parallelism” be prone to take on the known attitudes and positions of 
the chairman, and that will be reflected in how and what they investi- 
gate and prosecute. So if the chairman is allergic to vigorous Robin- 
son-Patman Act enforcement, for example, his thinking is likely in 
actual practice to dominate the Commission. And that’s not the way 
it was intended the Commission should operate. 

The Cuamman. Well, we will certainly consider a recommendation 
on that. 

Mr. Sprnearn. Yes. 

I suppose you have considered the possibility, Mr. Chairman, of 
reviving anew TNEC. It seems to me that this might be an appro- 
priate occasion to consider that and take a really serious look at the 
antitrust laws and make a set of recommendations on them by some 
committee or agency that would be more fairly representative of the 
different viewpoints in this difficult field. 

And finally, I would like to suggest to the committee that it con- 
sider recommending the establishment of a new select committee or 
special committee on lobbying along the lines of the Buchanan com- 
mittee back in 1950. 

The CuatrmaNn. I had a communication today—I assume the object 
of writing to me was, in the press somewhere it had been stated that we 
were considering going into that question of lobbying—and this per- 
son, a Member of the other body, stated that his committee was going 
to be very active and make a thorough investigation of the Lobbying 
Act and lobbying activities immediately after the Congress reas- 
sembled. 


I assumed the object was to let me know that they had preempted the 
field and had investigators on it. 


Mr. Sprnearn. It is a very difficult type of investigation to make 
effectively, as you know. 

The Cuarrman. I thoroughly agree with you. 

You have given us the benefit of a lot of information. We appre- 
ciate it. Is that all of your final recommendation ? 

Mr. Sprncarn. Yes, sir. 

The Cuamman. And you may be allowed to extend your remarks 
if there is anything else you want to elaborate on. 

Mr. Sprncarn. Thank you. 

The Carman. If we desire to submit additional questions to you, 
either direct or in a committee memorandum, would you answer them ¢ 

Mr. Sprncarn. To the best of my ability I would be glad to. 

Mr. Rrentman. You are now located in Washington ? 


Mr. Sprnearn. Yes, sir; I am residing at 1900 Q Street NW., the 
Anchorage. 


Mr. Rientman. What is your activity now? 

Mr. Sprncarn. I am devoting myself to personal affairs. I am a 
lawyer, but I am not practicing. 

Mr. Rieui~man. You are not connected with any association ? 

Mr. Sprncarn. I am not connected with any association. 
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The Cuatrman. Thank you very much, sir. 

Colonel Rowe. 

Colonel, we are swearing the witnesses, if ae don’t mind. Do 
you solemnly swear that the testimony you will give before this in- 
vestigating committee will be the truth, the whole truth, and nothing 
but the truth, so help you God? 

Mr. Rowe. I do. 


TESTIMONY OF R. H. ROWE, VICE PRESIDENT AND SECRETARY, 
UNITED STATES WHOLESALE GROCERS’ ASSOCIATION, WASHING- 
TON, D. C. 


The Cuarrman. I believe you identify yourself in your statement. 
You may proceed in any way you desire. 

Mr. Rowe. Mr. Chairman and gentlemen of the committee, my name 
is R. H. Rowe. I am vice president and secretary of the United 
States Wholesale Grocers’ Association, a national trade organization 
of independent wholesale food and grocery distributors, with head- 
quarters in Washington, D. C. 

It seems to me that I might be helpful to the committee if my 
presentation should comprise: 

1. A brief review of the sequence of enactment of the antitrust 
laws. 

2. Comment on some of the proposals to amend the Robinson- 
Patman Act that in my opinion ‘oad be to its detriment. 

3. Some explanation of section 2 (c), the brokerage provision of 
the Robinsdd: Pathan Act, its bearing on the other provisions of that 
act and the high importance of retaining this provision intact. 


ANTITRUST ENACTMENTS 


The Supreme Court in its opinion in the Standard Oil Company of 
New Jersey v. United States (221 U. S. 1-1911), one of the leading 
cases under the Sherman Act, stated that the main cause for the 
passage of that act was “the thought that it was required by the 
economic condition of the times.” 

So Congress had taken a look at the economic condition of the times 
in 1890 and passed the Sherman Act in that year. 

In brief and in general, the Sherman Act outlaws existing restraints 
of trade, monopolizations, and attempts to monopolize. 

It contains no provision specifically dealing with price or other 
discriminations having a senstiaaiiy to injure competition or create a 
monopoly. 

Congress took another look at the economic condition of the times 
in 1914 and decided that the Sherman Act was not enough and that 
it should be supplemented by additional laws, and thus passed the 
Federal Trade Commission Act and the Clayton Act in that year. 

Section 5 of the Federal Trade Commission Act declared unlawful 
unfair methods of competition in interstate commerce. It was later 
amended to include as unlawful unfair or deceptive acts or practices. 

The original section 2 of the Clayton Act outlawed, except for dif- 
ferences in grade, quality, or quantity, price discrimination where its 
effect may be to substantially lessen competition or tend to create a 
monopoly. 
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This section does not conflict with the Sherman Act. It covers types 
of acts and transactions not covered by the Sherman Act. Its purpose 
was to kill the seed of monopolization before the seed could sprout 
into the full-grown weed of monopoly. ! a 

Now Congress took still another look at the economic condition of 
the times in 1936, and decided that section 2 of the Clayton Act was 
not adequate to carry out its purpose, and passed the Robinson-Patman 
Act amendment of section 2. ee 

When Congress took this third look at the economic condition of 
the times, what did it see, so far as price discrimination was con- 
cerned ¢ 

Among other things it saw the facts as summarized in the final 
statement made to the Senate on January 2, 1935—by the Federal 
Trade Commission on its long investigation of chainstores. 

That statement said in part that the chain store’s lower selling prices 
were due to a number of factors, an important one of which the Com- 
mission’s report describes as follows: 

The usually lower buying prices of chains as compared with independent 
wholesalers or retailers, much of which is often the result of special discounts 
and allowances to chains. These discounts are sometimes based upon specified 
quantity purchases or definite quotas of increases in purchases or to reimburse 
the chains for newspaper advertising expenditures on the manufacturers’ prod- 
ucts. In other cases, however, they are given primarily because of buying power, 
in which case they may masquerade as brokerage fees or advertising allowances. 

I think it is important that members of this committee should keep 
clearly in mind that the Federal Trade Commission reported to the 
Senate that in some cases the chains received so-called brokerage fees 
primarily because of their buying power. 

Also that when the Commission speaks of discounts masquerading 
as brokerage fees it is in effect saying that such discounts cannot be 
true brokerage paid for true brokerage services. Otherwise there 
would be no need for the masquerade. 

What else did Congress see when it took a look at economic condition 
of the times in 1935 and 1936? 

It had for its information the reports of the hearings of the House 
Special Committee on Investigation of American Retail Federation 
and Large Scale Buying and Selling, of which Representative Wright 
Patman was chairman. 

The record of the hearing of that committee on July 9, 1935 showed 
that the A. & P. Tea Co. on an annual basis received from manufacturer 
suppliers $6,000,000 in extra quantity discounts and advertising allow- 
ances and $2,000,000 in brokerage fees. 

The record of the hearing dated February 24, 1936, contained a list 
of 1,046 manufacturers from whom the Independent Grocers’ Al- 
liance was receiving brokerage fees on its own purchases, also adver- 
tising and promotional allowances and quantity discounts. 

IGA is an integrated buying and merchandising organization com- 
posed of independent wholesale and retail grocers. 

Of the total number, 635 of the manufacturers mentioned granted 
brokerage fees to IGA on their factory brands with no other allow- 
ance, while 399 manufacturers granted brokerage on IGA’s own 
brands. Of these 399, 76 also granted either advertising or promo- 
tional allowances. 
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Six of the total number granted only advertising and promotional 
allowances but no brokerage. Only six of the total number gave 
quantity discounts with no other allowances. Two gave quantity dis- 
counts and brokerage on IGA brands. 

It can thus be seen that these concessions to IGA in predominant 
numbers took the form of brokerage payments, with advertising and 
promotional allowances being granted in a relatively small number 
of cases and quantity discounts in relatively few numbers. 

I should state here that the introduction to the IGA lists and others 
such lists states that the advertising and quantity discounts were 
paid in most cases to the franchise IGA wholesaler. 

Of the 635 manufacturers who granted brokerage to IGA on fac- 
tory brands, two gave up to 10 percent brokerage fees, 12 gave 10 
percent to 15 percent and 2 gave 15 percent. 

We quote these figures to show from actual transactions that broker- 
age fees to this buyer were not at a fixed rate, and hence may be in- 
creased by the force of buying power to amounts that make quantity 
discounts and advertising and promotional allowances immaterial— 

With the result, if brokerage is permitted to the buyer, of rendering 
the prohibitions of the act against discriminatory quantity discounts 
and advertising and promotional allowances hardly more than words 
on paper. 

At the time, the individual wholesale grocers such as we repre- 
sented and their retailer customers either received none of these extra 
quantity discounts, advertising allowances and so-called brokerage 
fees that were being granted to the chains and IGA, or received them 
in minor amounts. 

All this and other reports of the House Special Committee and 
floor debates in what Congress saw and heard when it took a look at 
the economic conditions in 1935 and 1936 and what it saw caused it to 
pass the Robinson-Patman Act. 

That act undertakes to prevent discriminations by way of extra 
quantity discounts unrelated to cost savings, advertising and pro- 
motional allowances and phony brokerage fees—the very same chan- 
nels of discriminations so amply disclosed by the Federal Trade Com- 
mission and the House Special Investigating Committee. 

It was necessary to close all three of these channels. If any one of 
the 3 should be left open, the other 2 would be rendered less effective. 

The act also closes another channel of discrimination, that is the one 
by way of services and facilities furnished to the buyer by the seller. 

Now the Attorney General’s Study Committee did not take a look 
at the economic condition of the times but instead took a look at the 
condition of the antitrust laws and antitrust court decisions, and came 
up with certain recommendations including those to change some pro- 
visions of the Robinson-Patman Act. 

Congress in dealing with the antitrust laws, successively added some 
element of strength or coverage to those laws. 

The Attorney General’s Committee in its recommendations at least 
with respect to the Robinson-Patman Act did not follow that pattern. 
Its recommendations with respect to that act seem to me to be re- 
actionary and retrogressive. They contribute to the act weakness, not 
strength. 

Harmful proposals to amend Robinson-Patman Act. 
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For example, the Attorney General’s Committee approves the de- 
cision of the Supreme Court in the Indiana Standard Oil Co. case 
and makes a conditional recommendation to have that decision or its 
effect written into permanent law. 

Our view of this Standard Oil decision is best expressed by the 
minority opinion in that case written by Justice Reed with the con- 
currence of the late Chief Justice Vinson and Justice Black. That 
dissent was in part as follows: 


The petitioner [Standard Oil Company of Indiana] asserts that good faith 
meeting of a competitor’s price is a complete defense. The Commission and the 
Court of Appeals take the opposite position, with which we concur * * *. 

Yet the adoption of petitioner’s position would permit a seller of nationally 
distributed goods to discriminate in favor of large chain retailers, for the seller 
could give to the large retailer a price lower than that charged to small retailers, 
and could then completely justify its discrimination by showing that the large 
retailer had first obtained the same low price from a local low-cost producer of 
competitive goods. This is the very type of competition that Congress sought 
to remedy. To permit this would not seem consonant with the other provisions 
of the Robinson-Patman Act, strengthening regulatory powers of the Commission 
in “quantity” sales, special allowances and changing economic conditions. 

Samuel A. McCain, General Counsel of the Corn Products Refining 
Co., told the Senate Judiciary Subcommittee on August 25, 1955, that 
his company lowers its price to meet competition but that when it does 
so, it extends the lower price throughout a marketing area and does 
not restrict the lower price to individual outlets. 

Now if all manufacturers were as fairminded in this respect as 
the Corn Products Refining Co., the decision in the Indiana Standard 
Oil case would be harmless. Since this is not to be expected, it be- 
comes necessary to restrict the decision, which is to the effect that meet- 
ing in good faith, as defined by the court, of a competitor’s lower price 
is a complete defense to a charge of price discrimination, regardless 
of the injury that may be inflicted on other buyers competing with 
the favored buyer. 

Two bills were introduced in the last session of Congress for this 
urpose. They are S. 11 by Senator Estes Kefauver and H. R. 11 
y Representative Wright Patman. They would deny the use of the 
ood faith defense in cases where the effect of the discrimination may 

substantially to lessen competition or tends to create a monopoly. 

We think the minority opinion in the Indiana Standard Oil case 
was right, that the majority opinion was wrong and that the Kefauver- 
Patman bills would right the wrong. 

The Attorney General’s committee recommends that mandatory 
triple damage in private suits under the present law be made discre- 
tionary with the trial court. 

This seems to me a subtraction from strength, not an addition of 
strength. 

The Attorney General’s committee also recommends repeal of sec- 
tion 3, the criminal provision of the Robinson-Patman Act. It says 
that this section is ieniowes surplusage” and that “it does not serve 
the public interest of antitrust policy. 

Again, this is a recommendation for weakness of the Robinson- 
we Act, not for its strength. It would clip one of the claws of 

e act. 
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PROPOSAL TO AMEND BROKERAGE PROVISION 


The Attorney General’s committee also recommends that section 
2 (c) of the Robinson-Patman Act be changed to permit the buyer 
to receive “brokerage” fees from the seller on the buyer’s own 
purchases. 

This recommendation is the most serious of all. The brokerage 
provision in my opinion is the crucial or anchor provision of the act. 

If it is changed as proposed, concessions elsewhere banned in the 
act can masquerade with impunity as so-called brokerage fees. 

I have already shown that prior to the Robinson-Patman Act, A&P 
was receiving on an annual basis $2 million in brokerage fees. 

The findings of fact and conclusion in 1952 by the Federal Trade 
Commission in the case against the IGA charging violation of the 
Brokerage Provision of the Robinson-Patman Act shows that for the 
10 years 1937 through 11. months of 1946 the IGA received in brokerage 
fees and commissions an average of $473,473 per year; that in 1945, 
for example, IGA’s total income from all sources was $807,816 of which 
$396,112 was derived from brokerage and commissions. Thus broker- 
age receipts represented almost half of IGA income for that year. 
Concerns competing with A&P and IGA but not receiving brokerage 
concessions were operating under a great competitive handicap. The 
Commission in IGA’s case issued a cease and desist order which was 
approved by the Circuit Court of Appeals. 

Mr. Chairman, I would like to inject here that we have no quarrel 
with IGA and these other large interstate voluntary groups, except 
about this brokerage business. These voluntary groups are made up 
of independent wholesale grocers and independent retail grocers. 
They are in the very vanguard of modern merchandising, they are 
really splendid merchants. 

But when it comes to watering down the brokerage clause of the 
Robinson-Patman Act so that the large buyer or chain can get so-called 
brokerage, leaving out the small, independent fellows, then we are 
eeee to oppose them and fight their position on this brokerage 
clause. 

The brokerage provision, if amended to let the buyer get so-called 
brokerage on his own purchases, would become an ideal channel for 
the manufacturer to discriminate among his customers. He could 
hand out these phony brokerage fees to one buyer and not to that 
buyer’s competitors and still be within the law. Under the present 
brokerage provision, the manufacturer can make no such discrimina- 
tion among his customers. 

Congress in 1936 settled this brokerage question—settled it in the 
right way—a way that the courts have consistently upheld ever since. 
It ought to stay settled that way. 

Congress at that time decided from the evidence that had been pro- 
duced by the Federal Trade Commission chainstore investigation 
and a like investigation by the House special committee that “broker- 
age” to the buyer was so widespread and so promotive of monopoly 
that it should be outlawed per se, with no defense allowed except denial 
of the charge. Congress rightly decided that a buyer cannot perform 
a brokerage service for the seller on the buyer’s own purchases from 
that seller. 
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.- There is inherently something wrong about a buyer being a manu- 
facturer’s selling agent and selling to himself. There is a conflict of 


interest.. In the vernacular, such relationship just “ain’t right” and 


no good can come from it. You cannot serve two masters and be 
loyal to both. 


BROKERAGE PROVISION IN PERSPECTIVE 


In order to put this matter of the brokerage provision: in clear per- 
spective, I would like to refer to the origin of the Robinson-Patman 

ct. 

Our attorney at the time, the late H. B. Teegarden, formerly with 
the Department of Justice and later with other Government agencies, 
drew. the first draft of what became the Patman bill in the 74th 
Congress, Ist session, and latter the Robinson bill in the Senate and 
still later, with amendments, the Robinson-Patman Act. 

The original Patman and Robinson bills contained a brokerage pro- 
vision. Our attorney put it in that first draft for the purpose of pre- 
venting one of the worst forms of discrimination that was then being 
practiced against the independent food distributors. 

We wanted the brokerage provision in the act, not for the benefit of 
the brokers, but for our own protection and that of all other food dis- 
tributors similarly affected. 


CONCLUSION 


I would like to say to this committee that if it wants to keep the 
Robinson-Patman Act strong, that is, strong for the protection of 
the small and medium-size merchants, you would do well to oppose 
any change in section 2 (c) as now written and now interpreted. 

If the big, integrated buying organizations are allowed to get bro- 
kerage on their own purchases, very shortly food and grocery retailing 
will essentially be done by the national a a systems and some 
4 or 5 large voluntary groups. That, in my opinion, would be the 
ultimate result, with such organizations getting fewer and fewer 
through the merger process. 

I do not believe the Congress would be willing to deliver food dis- 
tribution into-the hands of a.féw organizations. 

I do not believe Congress. will vote to make a money advantage 
available to the big organizations, chain or voluntary, which in prac- 
tice, can, be, Jegally deiiied to their smaller competitors. I think that. 
that is really not in the legislative cards. 

I believe that Congress still wants the individual merchant, whole- 
sale and retail, to have a chance for survival and for success. 

A strong Robinson-Patman Act, strongly enforced, would go a 
long way to achieve that end. 

I thank you, Mr. Chairman. 

Mr. MacIntyre. Colonel Rowe, you are a lawyer, and you have 
studied the Robinson-Patman Act since it was passed by the Con- 
gress in 1936. Now, you have talked about these voluntary groups 
and about the chain stores. Do you know of any provision in the 
Robinson-Patman Act that operates against such voluntary groups 
or chain store organizations securing from any seller from whom 
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they buy their supplies a lower price if it is justified by differences 
in cost and is not a subterfuge as pseudo brokers 

Mr. Rowe. That is, if there is a provisten for getting a lower-price 
is justified by cost savings ? 

{r. MacIntyre. That is right. 

Mr. Rowe. Yes, that provision is in the act. 

Mr. MacIntyre. The act permits that? 

Mr. Rowe. The act permits that. 

Mr. MacIntyre. To voluntary groups-and to the chains as well? 

Mr. Rowe. And the chains as well, just alike. And it prevents 
the chains as well as the voluntary groups from getting the so-called 
phony brokerage. 

Mr. MacInrvyre. So, to the extent that the act permits the passing 
along to the chains and to the voluntary groups cost savings it pro- 
motes efficiency, as you understand it, is that correct ? 

Mr. Rowe. Yes, sir. It is a reward for efficiency. There is a sav- 
ing in costs. But if the brokerage or other allowances are given to 
the chains and these large voluntary groups and if the little fellow 
does not get such concessions, he has hanes to start with, and no 
matter what his efficiency is, in many cases he can’t overcome the 
handicap. 

The Cuarrman. Colonel, I will remember the many years of associa- 
tion with you—they have been very pleasant—from the time that 
consideration was first given to the passage of the bill that resulted 
in the Robinson-Patman Act. I do not know of any person who has 
contributed more to the passage of that act and to upholding it than 
yourself. 

I think the independent merchants of this country and small busi- 
ness in particular owe you a great debt of gratitude. And I per- 
sonally am greatly indebted to you for your work over the years, 
for the cause that I feel is so near and dear to the people who want 
independent business in this country. 

I congratulate you on your statement, your fine statement, and I 
know it will be very helpful to our committee. 

So thank you very much, Colonel. The hour is late, and I will 
not ask you any questions for that reason. 

Mr. Rowe. Thank you very much, all of you gentlemen. 

The Cuamrman. The committee will stand in recess until 10 o’clock 
tomorrow morning. 

(Whereupon, at 5 p. m., the committee adjourned, to reconvene 
at 10 a. m., Thursday, November 17, 1955.) 
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THURSDAY, NOVEMBER 17, 1955 


Hovst or REPRESENTATIVES, 
Sexect Commirree To Conpucr a Srupy AND 
INVESTIGATION OF THE ProBLEMS OF SMALL Business, 
Washington, D. C. 

The committee met, pursuant to recess, at 10:10 a. m., in room 1301, 
New House Office Building, Washington, D. C., Hon. Wright Patman 
(chairman) presiding. 

Present: Representatives Patman and Riehlman. 

Also present: Everette MacIntyre, staff director and committee 
counsel, and Victor P. Dalmas, assistant to minority members. 

The Cuarrman. The committee will come to order. 

First, we have this morning, I believe, Mr. Warmack. Is Mr. 
Warmack here? 

Come forward please, and be sworn. 


TESTIMONY BY WILLIAM J. WARMACK, CERTIFIED PUBLIC 
ACCOUNTANT, WASHINGTON, D. C. 


The CuatrMan. Do you solemnly swear the testimony you give be- 
fore this investigating committee will be the truth, the whole truth, 
and nothing but the truth, so help you God ? 

Mr. Warmack. I do. 

The Cuarrman. We are delighted to have with us this morning Mr. 
Warmack, who is no doubt the outstanding expert in the country on 
the cost provisions of the Robinson-Patman Act and on the relation- 
ship between accounting procedures and legal procedures involved in 
the administration of the Robinson-Patman Act. 

Mr. Warmack has for the past 9 years been engaged in the practice 
of defending firms who are charged with violations of the Robinson- 
Patman Act. Prior to that he was for 10 years a chief accountant on 
the staff of the FTC during which time he was principal cost witness 
and cost adviser in Robinson-Patman Act matters for the Federal 
Trade Commission. 

Mr. Warmack, if I understand it, you are speaking as a private 
practitioner in Robinson-Patman Act cases and your clients are firms 
that need help in setting up accounting systems that will enable them 
to keep their practices within the letter and spirit of the law, if they 
want todoso. Is that correct? 

Mr. Warmack. That is correct, sir. 

The Cuamman. You may proceed in your own way, sir. 
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Mr. Warmack. Mr. Chairman, I have a prepared statement. I 
might read it in its entirety, or it may just be better for it to go into 
the record. 

The Cuarrman. Yes, sir, I think it would be well, in view of the fact 
that the committee is trying to get through this morning. 

Mr. Warmack. Yes, sir. 

(The statement referred to is as follows :) 


STATEMENT BY WILLIAM J. WARMACK ON PRICING AND COSTING UNDER THE 
ROBINSON-PATMAN ACT 


(With particular reference to the “due allowance” proviso) 


My name is William J. Warmack. I am a certified public accountant and am 
engaged primarily as a cost consultant on Robinson-Patman pricing matters with 
headquarters in Washington, D.C. 

I appear here today at the invitation of your committee to give it the benefit 
of my views and my experience on Robinson-Patman costing in connection with 
its study of antitrust matters. 

As.a background, I might say first that I have been engaged on Robinson- 
Patman costing work almost continuously for the past 19 years. That includes 
10 years while on the staff of the Federal Trade Commission where I had charge 
of the cost work on most of the Commission’s more important Robinson-Patman 
cost cases and I was its princip1l cost witness and cost adviser on those matters 
up to October 1946. At that time I resigned my position as a chief accountant 
on the staff of the FTC to enter private practice and to bring to interstate sellers 
a much-needed service on Robinson-Patman costing. I have been engaged 
on that work in private practice almost continuously now for the past 9 years. 

My comments today will be on pricing and costing under the Robinson-Patman 
Act with particular reference to the due allowance proviso for differences in cost. 
The proviso confers rights of enormous importance to interstate traders espe- 
cially in the present postwar buyers’ market, and, in fact, the power of survival 
for many may well depend on their attention to this particular feature of the 
act. For, aside from any trade regulation aspects, it points to and is a part of 
the much broader field of effective control of the distribution functions with the 
attendant minimizing of wastes in marketing. 


NO MYSTERY IN ROBINSON-PATMAN COSTING 


At the very outset, I want to say that no mysteries or miracles are involved 
in Robinson-Patman costing—or in any costing. And there is no justification for 
contentions that Robinson-Patman costing is unusually difficult and/or that it is 
excessively expensive. Our experience proves that it is neither. 

Section 2 (a) of the Robinson-Patman Act prohibits price discrimination in 
the sales of like goods in commerce to different purchasers but it permits differ- 
entials which make only due allowance for differences in the cost of manufacture, 
sale, or delivery resulting from the differing methods or quantities in which 
such goods are sold or delivered. 

In plain accounting terms, under the due allowance proviso, price differentials 
are permitted which properly reflect differences in costs. It is just that simple 
and there is nothing mysterious or miraculous about it, so-called authoritative 
contentions to the contrary notwithstanding. 

It is true, of course, that, in addition to costs, competition and other factors 
enter the picture and must be fully considered in formulating most any pricing 
plan for interstate selling. Also, it would be foolhardy to contend that most 
any pricing plan for nationwide selling would or could be strictly adhered to 
in every single business transaction. It usually cannot. 


CONFUSION PREVENTS SAVINGS AND ADVANTAGES 


At the same time, none of these points or factors present any sound reason why 
sellers, buyers, and consumers, alike, should be eternally deprived of the benefits 
in the way of savings now prevented by endless arguments and confusion 
bearing on the meaning and proper application of the cost proviso. However, 
as a result of the arguments and confusion, American businessmen have been 
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misinformed and misled for years on the real purpose and value of the proviso 
which encourages cost savings, competitive advantage, and marketing efficiency. 


DISTRIBUTION COSTS PRINCIPALLY INVOLVED 


For the most pari, commodities of like grade and quality are manufactured 
to stock as distinguished from goods manufactured on special order of the 
customer. Where goods are manufactured to stock, or “run of the mill,” it is 
usually difficult to establish any genuine differences in cost of manufacture as 
between customers or classes of customers. It is the distribution (marketing) 
of a product where the principal cost differences may be found. 

Often it is contended that the development of reasonably accurate distribution 
cost information is either impossible or too expensive to be economically justified. 
These are mistaken notions. The same arguments were advanced nearly two 
generations ago with respect to production costing. However, for many years 
now, cost accounting has been recognized as an established part of modern factory 
management. And when, if ever, businessmen come to realize that cost account- 
ing is equally as important to the distribution functions of their business as 
it is to the production functions, wastes in marketing will be minimized. In addi- 
tion, all concern about Robinson-Patman costing will be eliminated for the reason 
that this field represents only a small segment of the broad field of distribution 
costing. 


EXPENSE CAN BE MINIMIZED—OR MADE EXCESSIVE 


It is further contended in some circles that none but the rich can afford the 
expense of developing and currently maintaining the relatively limited cost in- 
formation required for Robinson-Patman pricing purposes. Nothing could be 
further from the truth. For most interstate sellers, the annual expense for such 
service should never run more than about equal to the salary of a good clerk. 
We continuously prove and demonstrate that fact in our own shop. 

On the other hand, if one fails to take a proper look-see at his Robinson-Pat- 
man costs occasionally, or, in other words, just sits and waits until the lightning 
strikes, the picture may change materially. In an earlier paper on the subject 
by this speaker reproduced in the Congressional Record of July 27, 1954, situa- 
tions of that kind were spelled out as foliows: 

“It is true that in a few isolated instances the expense of developing cost in- 
formaton has been excessively high. The fact is, however, that those who paid 
the fabulous amounts to have their costs developed have nobody to blame but 
themselves. Probably, hoping that lightning would never strike them, they took 
the law lightly, disregarded it altogether, or, at least, never went to the trouble 
of determining with reasonable certainty that their prices were or were not 
cost-justified. 


“Haste makes waste 


“So after having their prices attacked, they rushed out and engaged high- 
priced talent to try to work up quickly a cost defense of prices that had not 
been based on proper cost information in the first place. Many accountants at 
high rates would be engaged on the job over long periods of time compiling 
statistical cost and sales data which could well have been compiled previously, 
for the most part, by the company’s own personnel at relatively litte extra 
expense. Therein lies the reason for the erroneous contention that all Robinson- 
Patman cost surveys are too expensive.” 


TIMELY COSTING MAY FORESTALL FTC ATTACK 


Our thinking is that it is the duty and responsibility of every accountant to 
advise and in fact urge those whom he serves, in their own best interest, against 
waiting until the last minute to give serious consideration to necessary Robinson- 
Patman costing. 

To illustrate this point, suppose that an expensive last-minute attempt is made 
to develop a cost justification of prices. Suppose further that the justification 
of most differentials is fully established but as to 1 or 2 of the principal differen- 
tials it fails—not too much but well beyond the margin of tolerance usually 
permitted. The Federal Trade Commission would then be well within its rights 
to issue on order to cease and desist-and that order would be just as effective 
and far-reaching as though the justification had failed all along the line. 
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Of course, it has always been our contention that the Commission should dis- 
miss the complaint in such an instance if the respondent could show that the 
cost defect, when discovered, was cured immediately by a change, or probably 
a more effective control, of his marketing functions; but the FTC has indicated 
little if any inclination to do this in past cases. 

Had the defect been discovered and corrected in advance, however, there prob- 
ably would never have been a complaint in the first place and the excessive ex- 
pense and the anguish involved would have been avoided. 


GENERAL COST PROCEDURE 


It would be impossible on this occasion or in any short session to explore prop- 
erly the various and varying factors, technical details, and procedures involved 
in Robinson-Patman costing. They will be different in every instance but they 
will usually fall into a broad general pattern. I shall attempt, therefore, to 
outline briefly important points to be considered in the general approach. These 
are pointers for the accountant. 


FIRST IMPORTANT STEPS 


The first step is for the accountant to determine and satisfy himself with 
reasonable certainty not only as to whether the pricing plan is economically 
sound but also whether it is lawful (or at least that is not inherently unlawful). 
In this he must deal very closely with the seller’s legal counsel. These points 
must be carefully weighed in the light of economic principle as well as past rul- 
ings and decisions of the Federal Trade Commission and of the courts in Robin- 
son-Patman cost cases. At the same time, the accountant must satisfy himself 
in the light of past rulings and decisions as to whether it appears reasonably 
probable that the pricing plan can be cost justified. 

If the points mentioned can be answered affirmatively, the survey may proceed 
and the next step is to determine and agree upon representative territories and 
representative periods of time to be covered in the study and analysis. 

The principal items of cost in which differentials will appear should then be 
analyzed first. Of course, these will have already been determined in the pre- 
liminary review. They usually represent compensation paid to individuals, 
expenses incurred in their duties, and other expenses properly assignable to their 
efforts. And they invariably include the function of selling and usually the 
functions of warehousing; picking, packing, and shipping; order handling; and 
the like. 

SHOULD KNOW FTC RULINGS 


The separating of these costs between the classifications involved (product 
lines, customer groups, quantity or volume brackets) on the basis of time and 
effort expended by the individual would produce the best cost evidence. How- 
ever, that is not always a practical thing to do. The conditions obtaining in 
each instance, and with respect to each item of cost, should be carefully weighted 
with those which gave rise to past rulings and decisions of the Federal Trade 
Commission and the courts in Robinson-Patman cost cases in order to avoid 
many needless and expensive experiments. 


PROCESS NOT EXPENSIVE—FIRM’S STAFF CAN HELP 


When this is done, the accountant can formulate an orderly and effective plan 
for compiling the required statistical data. And it is our experience that all 
necessary data for the territories and periods selected for study can be com- 
piled currently by the seller’s own personnel—and at but relatively little addi- 
tional effort and expense. 

It is the accountant’s duty then to follow the situation sufficiently to insure 
against lost motion and the compiling of needless data. The remainder of the 
process and endeavor is obvious and the study should be supplemented when and 
as conditions warrant same. 

Briefly, that is the general outline of procedure necessary to provide most any 
interstate seller with all the Robinson-Patman costing information he needs, 
currently—and, as before indicated, at an annual expense to most sellers that 
should no more than approximate clerk hire. 

It sheuld be noted in connection with the foregoing, however, that if pressure 
of time is involved, the tempo of the procedure may have to be stepped up and 
there is where the excessive expense arises. 
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GOOD FAITH IN PRICING AND COSTING 


Because of the wording of the statute, good faith in pricing is usually asso- 
ciated*solely with the meeting of competition. It should be noted, however, that 
this is only one of several situations where questions of good faith—or lack of 
good faith—may arise. 

For example, it was contended in some of the R-P cases that there had been 
lack of good faith on the part of the seller who, while insisting that his prices 
were based on differences in cost, had never gone to the trouble of properly de- 
veloping his cost information to determine this as a fact before his prices were 
attacked as being unlawfully discriminatory. 

It is obvious, therefore, that timely development of R—P costing information 
may serve to evidence good faith on the part of the seller in trying to comply 
voluntarily with the requirement of the statute. Also, in addition to other 
benefits and advantages, it’ will serve to allay uncertainties and false feelings 
of security respecting his own pricing practices. 


AVOID GUESS-WORK IN RB-P COSTING 


In R-P costing, a thing to remember is that speculation, guesswork, and con- 
jecture should be avoided at all times. Those things can never be hidden in 
high-sounding terms and fanciful language and their use may serve to nullify 
the whole endeavor. Another thing is that before one starts guessing on these 
matters he should realize that in effect, he is inviting the Government people 
to make a few guesses of their own-—and they get the last guess. 

In any costing, the refinement requirements may vary widely depending 
upon the purpose for which the cost information is being developed. How- 
ever, the accountant will do well to stick to sound thinking and sound costing 
when he is dealing with R-P matters. 


AVERAGING AND CUSTOMER COSTING 


The use of averages in R-P costing is also a point of interest. Averaging of 
costs, Sales, etc., is not mentioned in the statute, but limited averaging has been 
permitted by the FTC in its administration of the act. In treble damage actions 
before the Courts, R-P costing information should be developed customerwise 
and sometimes even plantwise but only for a few customers. However, these 
requirements present no particularly unusual task and it need not be an expen- 
sive one. 


IMPORTANT CONCLUSIONS ESTABLISHED 


In conclusion, I wish to reemphasize the facts (1) that no mysteries or 
miracles are involved in Robinson-Patman costing, and (2) that the process need 
not be expensive in the absence of last-minute attempts to develop required in- 
formation under pressure of time. 

I am reminded of a recent statement in a prominent business magazine which 
read something like this: “If your plant needs a new machine tool, you are al- 
ready paying for it.” The same thought applies to most interstate sellers 
respecting our subject today for the reason that, aside from any trade regulation 
aspect, proper R—P costing almost invariably points up savings that can be 
realized in marketing. Hence, most sellers are already paying for the service 
and are not receiving it. 

The unfortunate part is that only a few will ever receive the service and 
the far-reaching benefits which it provides so long as businessmen are con- 
tinuously misled as to the purpose, meaning, and proper application of the due 
allowance proviso. 

Mr. Chairman, that completes a brief statement of my views and comments on 
Robinson-Patan pricing and costing, and they are based wholly and entirely 
upon my own experience in dealing with those matters over the years. 


The Cuarrman. And if it is all right with you, you can read the 
first paragraph and put the rest of it in the record as your testimony. 

Mr. Warmack. Yes, sir. 

The first point that I want to call attention to is this. I want to 
say that there are no mysteries or miracles involved in Robinson- 
Patman costing, or any costing, for that matter, and there is no justi- 
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fication for contentions around that: R-P costing is unusually diffi- 
cult or that it is excessively expensive. Our experience proves that 
it is neither, 

That is the main point that I have, Mr. Chairman. I have gone into 
details here in this statement which are available to you. I can cover 
any of them that you wish. 

The Cuamman. Mr. MacIntyre wants to ask some questions. 

Mr. MacInrvre. I believe your statement now is in the record. 

The CHarrMan. Yes, sir, it is offered and it is in the record. 

Mr. MacIntyre, Mr. Warmack, when Chairman Howrey of the 
Federal Trade Commission announced that he was going to set up a 
committee on cost justification, FTC Committee on Cost Justifica- 
tion, under the Robinson-Patman Act, did any thought occur to you 
as toa membership on that committee ? 

Mr. Warmack. Well, Mr. MacIntyre, I might answer it this way. 

It was announced officially by the Commission that Mr. Howrey had 
pena Dr. Herbert Taggart of the University of Michigan as 
chairman of the committee, but that the other members of the com- 
mittee had not been appointed. Then, I did think about that which 
you speak of. 

Mr. MacIntyre. What did you think about the propriety of your 
taking a position as a member of that committee ? 

Mr. Warmack. Well, I just did not think it would be right. 

Mr. MacIntyre. Why? 

Mr. Warmack. I beg your pardon? 

Mr. MacIntyre. Why? 

Mr. Warmack. Well, for the reason that I had cost matters up 
before the Commission at that very time, and have them before the 
Commission almost continuously, or off and on, at least. And, it was 
just my feeling, Mr. MacIntyre, that maybe I should not go down and 
participate in trying to establish a measuring factor or a yardstick 
with which the Commission would, in turn, measure the costing ma- 
terial that I had in before the Commission or would put in during the 
time that I would be serving on the committee or some thereafter. 

Mr. MacIntyre. And you made those views known to Mr. Howrey, 
did you? 

Mr. Warmack. In person, yes, sir. 

Mr. MacIntyre. And thereafter he did not offer you a place on 
the committee? 

Mr. Warmack. Well, I do not know if he even considered the 
thought of my ever being appointed to the committee, but I made them 
known to him, and I also made them known to Mr. Taggart, over the 
phone, in Michigan. 

Mr. MacIntyre. Well, certainly after you made them known, you 
weren’t considered and offered a place? 

Mr. Warmack. That is correct. 

Mr. MacIntyre. Now, are you aware of an address, or paper, that 
was presented by Prof. H. F. Taggart, the chairman of that com- 
mittee, on problems of cost justification, as delivered before the 
Symposium on Antitrust Law in 1955, during the course of which 
he made this statement : 

While it is perhaps hyperbole to call a Robinson-Patman cost accounting system 
a miracle—and hence to imply impossibility—-a miracle it remains for practical 


purposes. American Can Co. demonstrated that day-to-day records could be kept 
which were intended to disclose the propriety of the company’s discount schedules. 
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Would you care to comment on that statement ? 

Mr. Warmack. Well, I heard Mr. Taggart address the group up in 
New York back in January, and I think that was contained in that 
statement. 

In the first place, R-P costing is not a miracle. There is nothing 
mysterious about it. It is just plain commonsense costing. 

And, as. far as referring to the American Can defense in the two 
principal R-P cost cases, there were two treble damage cases that 
came before the courts. One was “Bruce’s Juices,” down in Tampa, 
Fla.; and the other was “Russellville Canning,” out in Fort Smith, 
Ark. 

Professor Taggart was the witness for American Can in the Rus- 
sellville case. According to my memory and interpretation of what 
he said, it was to the effect that the can company’s cost information 
was QO. K., and that the procedure employed was a well conceived, 
carefully operated, and well organized system of costing. 

I was the witness for Russellville and for Bruce, and I testified to 

a fact that the costing was defective and I pointed out the reasons 
why. 
Now, if I may comment for a minute—and I hope not to take too 
much of your time, Mr. Chairman—the American Can case material 
had been compiled over a number of years. I think, Mr. MacIntyre, 
ee will see in that document there where it refers to tons of material 
1aving been compiled. 

After reviewing a considerable portion of that material during the 
trials, both at Tampa and at Fort Smith, my conclusion was that it 
did not represent very much more than a conglomerated mass of 
statistical data that would not prove or disprove anything having to 


do with Robinson-Patman costing, particularly in those two cases. 
Why, there was such enormous grouping and averaging that no 

one could say without guessing what it cost to serve Bruce, or what 

it cost to serve Russellville, although, it was pretty sine exarwee 


out what it cost to serve California Packing Co. and may 
others. 

Our contentions are that if you can cost out California Packing Co. 
you can cost out Bruce and you can cost out Russellville, and it would 
not be very much of a task and it would not take anything approach- 
ing a ton of records to do so. 

(The material referred to above follows:) 


1 or 2 


COMMENTS ON AMERICAN CAN’s Cost DEFENSE IN THE RUSSELLVILLE CANNING AND 
Brvuce’s Juices TREBLE DAMAGE CASES 


(By William J. Warmack) 


Broad averaging was the principal defect in the American Can Co.'s cost 
deferise of its prices. (Russellville Canning Co. v. American Can Co., 87 F. Supp. 
484 (W. D. Ark. 1949); Bruce’s. Juices y. American Can Co., 87 F, Supp. 985 
(S$. D, Fla, 1949).) Instead of costing out the few customers involved which 
“would have presented no unusually difficult task, and which would have provided 
‘tangible and reasonably reliable ‘cost information most necessary to the courts 
“fn their rulings respecting claimed damages, the company advanced cesi figures 
as a defense which were questionable in that they represented relatively i.othing 
more than results of broad grouping and broad ayeraging of its cost. 

The broad grouping of customers is pointed up by the wide volume ranges in 
the company’s pricing plan which ig showp below, 
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American Can Co.’8 pricing plan 





Company’s designation Discounts 


Percent 
Class A... 


Class B 





When the pricing plan was set up in 1937, and for some years thereafter, two 
customers purchased in the highest volume ranges (the class A group) and 
received the 5-percent discount, and 26 customers fell in the class B group and 
got discounts ranging in steps from 1 to 4 percent. However, about 2,600 cus- 
tomers fell in the class C group and got no discount. Of course, the numbers 
varied from year to year, particularly in the large class C group. 


EFFECT OF PRICING PLAN 


In the trials before the courts, much ado was made about the gathering of 
eost data over a period of 4 years. The fact of the matter is, however, that the 
company made no proper cost testing to deterimne the soundness or unsoundness 
of its pricing plan. The effort was expended in trying to prove cost differentials 
that apparently did not in fact exist. 

Our experience is that there is usually little if any difference in cost per unit 
of sale where sales volumes to individual customers reach or exceed one or two 
hundred thousand dollars per annum. And while American Can, in its cost 
endeavor, never went to anything even approaching the limited requirements 
and refinements necessary in proper R-P costing, an appraisal of its data points 
up the fact that there is not much cost difference per unit of sale in serving its 
volume customers, 

However, it was only among the large volume customers where unit cost dif- 
ferences are extremely narrow that the company allowed discounts. The result 
was a marked price advantage to the very large volume canners where their 
competition was strongest. e 
DEFECTIVE COSTING EN CLASS B GROUP 


Another thing to note is that under the procedure employed, American Can’s 
problem was only that of isolating the cost of serving some twenty-odd customers. 
And even this was only separated into 2 groups and was not separated and prop- 
erly assigned to the 5 groups who received the varying rates of discount. 

Hence, in the class B group, all we have is an overall average for the 4 
discount brackets combined and there is no showing (not even averages) as to 
what it cost to serve 1-percent customers, 2-percent customers, 3-percent cus- 
tomers, and 4-percent customers, separately. 


BROADEST AVERAGING IN CLASS C GROUP 


All of the other cost (representing the bulk of the cost) was applied in a 
lump sum to the large class C group of customers who purchased in volumes of 
less than $500,000 per annum and who received no discounts. It is here where 
the broadest averaging of costing occurred. 

Of course, in order to give any meaning to the company’s cost comparisons, 
it is necessary to pretend that the common average cost figure arrived at by 
grouping all of the no-discount customers did in fact reasonably represent the 
true cost of serving Russellville Canning as wel] as the cost of serving Bruce’s 
Juices. No evidence was advanced, however, at either trial before the .courts 
which would support any such contention. In fact,’the evidence that was 
advanced pointed just the other way. 


EVIDENCE POINTS UP FALLACY OF BROAD AVERAGING 


In 1937, there were about 2,600 customers in the large class C (no-discount) 
group. About half of them purchased in volumes of about $5,000 per annum. 
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However, with the inclusion of a number of larger volume customers, the aver- 
age annual sales for the group was about $13,000 per customer—2% times 
greater than the sales to about half of the customers. 

On the other hand, sales to Russellville Canning ranged to volumes more than 
10 times greater than the average and more than 25 times greater than the sales 
to half of the customers in the no-discount group. And sales to Bruce’s Juices 
ranged to volumes more than 20 times greater than the average and more than 
50 times greater than sales to half of the no-discount customers of which it was 
one except for 1 year when its purchases reached the $500,000 mark and it got 
1 percent discount. 

The fallacy of the broad averaging in the company’s costing was further 
pointed up by the testimony of the company’s sales executive on whose “best 
judgment” the pricing plan was based. At the trial in Fort Smith, Ark., he testi- 
fied that it was his experience that, as quantity increased, cost of selling per unit 
decreased. 

It is obvious, therefore, that the overall broad average cost of serving the 
2,000-odd no-discount customers as a group could not be correctly said to repre- 
sent reasonably the cost of serving any one of them. 


OTHER COMMENTS AND CONCLUSIONS 


A point that was either overlooked or treated lightly by the American Can 
people is that it is customers and not classes or groups of customers that the 
law attempts to protect. Therefore, where a question of treble damage is 
at issue, it is a paramount necessity that cost be properly established customer- 
wise and sometimes even plantwise—but only for a few customers. 

In conelusion, I wish to state that if the Federal Trade Commission or the 
courts ever adopt the practice of accepting broad average costs—such as those 
advanced by American Can in the Bruce’s Juices and Russellville Canning 
cases—as a justification of prices alleged to be unlawfully discriminatory, it 
could have no less effect than that of emasculating the cost proviso, In fact, 
it would make a nullity of section 2 (a) of the Robinson-Patman Act, 

Mr. MacIntyre. Well, it has been said that it is regrettable that 
the Supreme Court of the United States was not given the oppor- 
tunity to pass on that cost accounting problem in that case so that 
it could be determined whether work advanced by you and which 
was upheld by the judge in the district court could not have been 
established as a basis for cost accounting. 

I agree that it is regrettable that the Supreme Court was not 
afforded the opportunity of making that decision. 

I think that is all, Mr. Chairman. 

Mr. Warmack, If I may make one comment. I do not think this 
is generally known, but after the Russellville matter was remanded, 
or at least in part remanded, to the district court in Arkansas, the 
American Can Co. after winning its case in the eighth circuit, 
promptly settled with the Russellville Canning and paid it $150,000. 
And that is what kept the case out of Supreme Court. 

The Cuarrman. Thank you very kindly, Mr. Warmack. We ap- 
preciate your testimony, and we know it will be helpful to us. 

Mr. Warmack. Thank you, sir. 

The Cuamman. Mr. Kolodny was to be our witness this morning, 
but he could not come and Mr. Chester Inwald is here. 

You may file Mr. Kolodny’s statement. Do you have it! 

Mr. Inwavp. Yes, I do, Mr. Chairman. 

The CHAIRMAN. Now, identify yourself for the reporter, please. 

Mr. Inwaup. My name is Chester Inwald. I am of the law firm 
of Hartman & Craven, attorneys to the National Association of To- 
bacco Distributors. 
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If I may take the time of this committee for a short while, sir, 
there is one aspect of Mr. Konodny’s statement that he was particu- 
larly desirous of having before the committee. 

> it brief, if you please, as we are trying to get 


The Cuamman. Ma 
through this morning. 

Mr. Inwa.p. I have copies of his statement. 

The Cuarrman. You can release the copies, and without objection, 
we will put the copies in the record. 

(The statement referred to is as follows:) 


STATEMENT BY JOSEPH KoLopny, MANAGING Drrecror, NATIONAL ASSOCIATION OF 
Tosacco DISTRIBUTORS 


In behalf of the National Association of Tobacco Distributors, I wish to thank 
this honorably body for affording us the opportunity to appear and present our 
views on the Robinson-Patman Act and present-day problems related thereto. 

May I state, for the record, that the National Association of Tobacco Distribu- 
tors represents the wholesale tobaceo trade of the United States whose mem- 
bers render an uninterrupted service to more than 1,350,000 retail outlets (com- 
prising in excess of two-thirds of the total number of retail outlets within the 
United States). These outlets epitomize small business and the small business 
entity with which this committee is concerned. 

Our association is unalterably dedicated to the proposition that the primal 
economic health of the United States is dependent upon the encouragement 
given to those desiring to embark upon small business ventures. We believe that 
the progress and well-being of the small-business man is an affirmative indica- 
tion of the healthy economic state of our Nation. 

The area of oppertunity for the independent or smaller entrepreneur has 
become drastically’ curtailed, however, by a two-pronged attack from two 
distinct forces: Industry’s stampede toward mergers; and the phenomenal, 
sprawling growth of mass retail marketing outlets. Small-business men can 
never be led to believe that the anti-price-discrimination laws which now only 
partially safeguard their survival are ill-intentioned or maleficent in their effect. 
People such as these are vitally concerned with strengthening the law, clarify- 
ing its intentions and reinvigorating its enforcement. 

Next year will witness the 20th anniversary of the Robinson-Patman Act. 
Akin to any legislative document, it must be reexamined, revised and amended 
in the light of workaday experience. It is apparent that some of the congres- 
sional intent in the formulation of the law has fallen short of expectations: 
Specifically, certain phraseology in the law has lent itself to ambiguous inter- 
pretation. Despite an effort on the part of the Federal Trade Commission to 
remedy the situation, there exists in the minds of buyers and sellers at large, 
the feeling that they may proceed at their own discretion in determining the 
meaning of such phrases as “availability,” “proportionately equal terms,” and can 
interpret freely the meanings of “differences in cost of freight” or other elements 
ef cost. 

Some of the provisions of the act have been blunted by the Federal Trade 
Commission itself which, as the encorcement agency of the law, has blown 
both hot and :cola in defining its terms. It is frankly astounding that despite 
the myriad of roadblock, the efficacy of the Robinson-Patman Act has been 
so marked. 

At this stage, an amendment is needed to dispel a popular misconception that 
functional discounts, in and of themselves, are neither legal nor illegal under 
the Robinson-Patman Act. By functional discounts, we mean the practice of 
certain sellers who charge different prices to different classes of customers. 
In many industries, it is quite customary for a manufacturer to have different 
price lists, charging wholesalers one price and retailers a somewhat higher one, 
when they purchase directly of him. 

It has been said that a seller may or may not employ a functional discount in 
dealing with his customers. The only caveat attached to this is that line of 
casés which holds that where a seller charges different prices to different cus- 
tomers, depending on their class, the seller must make sure that the customers 
are in different functional classes. From this caveat has déveloped a necessary 
corollary rule that a seller may not employ functional discounts where the result 
of such practice is to injure or destroy competition at any level. 
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As far as this rule goes, it is unexceptional and gives rise to little or no dif- 
ficulty. The Federal Trade Commission, however, has failed to bring intensive 
analysis to bear upon the necessary and logical consequences of such a rule. 
If a seller cannot establish functional discounts where the result is to injure 
competition, it must follow that he cannot refuse to establish such discounts 
where the result of such refusal equally injures competition. 

In practice, the simplest economic analysis would indicate that where a seller 
voluntarily undertakes to make sales both to wholesalers and retailers, he creates 
a built-in price discrimination in the cost of his product to the ultimate con- 
sumer. The wholesaler who buys from the manufacturer at the same price 
as the direct buying retailer must charge more than that price when he resells 
to his retail customer. That retail customer, in turn, must charge the con- 
sumer more than the direct buying retailer will charge if he wants to stay in 
business. Thus, the manufacturer’s single price policy guarantees a competi- 
tive disadvantage to the small retailer. 

The cigaretie industry is a classic example of the evils of such pricing, but 
these evils are equally rife in other industries. In our industry, less than 6,000 
of the more than 1,350,000 tobacco distributors are given an opportunity to pur- 
chase directly of the manufacturer. The overwhelming majority of retailers 
purchase their cigarettes from the wholesaler and then compete with large re- 
tail chains who purchase from the manufacturer at the same price as the whwle- 
suler. That the present practice in the cigarette industry guarantees a built- 
in discrimination against the small retailer and in favor of the large seller may 
be tested as you walk out of these halls and drop in at any independent retail 
store to purchase a package of cigarettes. The cost there is at least a penny 
or two more than the cost of these same cigarettes when purchased at a super- 
market, chain grocery or large department store. Why is this? Does the dif- 
ference in price represent operating economics on the part of the larger entity? 
Is it a textbook illustration of the results of integrated function? Not at all. 
The reason simply is that the direct buying retail chain purchased these cig- 
arettes at the same price as that charged the wholesaler. And yet the factory 
which sold to the wholesaler and the large retailer at the same price is -»aid 
to have violated the Robinson-Patman Act. 

Those who take such a monolithic view of the intent and operation of the 
Robinson-Patman Act betray a singular lack of economic sophistication not 
otherwise evident in their thinking. Certainly, this is not the view of the origi- 
nal sponsors of the law or the Congress that first legislated it into operation. 
I have here with me a copy of a book written by your honorable Chairman. In 
this volume the author of the law unequivocally stated that: 

it is my opinion that illegal discrimination exists within the intent and pro- 
visions of the act when the price to two buyers, in competition directly or in- 
directly, is the same but the terms of sale and/or delivery and/or the degree of 
service and promotional effort vary, to the competitive advantage of one cus- 
tomer over another; and it is my opinion further that a wholesale buyer per- 
furms definite and valuable services to the seller in the distribution of his prod- 
uct to smaller retailers, and is entitled to payment for such services in the form 
of a price differential or functional discount which recognizes the economic 
value of the service of wholesale distribution. That this is not generally ap 
preciated as the intent of the act is evidenced by the growing acceptance of the 
idea that when the price is the same to all, there is no discrimination. * * * 

The wholesaling function is one service which cannot be rendered on pro- 
portionally equal terms. Either it is rendered or it is not rendered. The eval- 
uation of the service is not dependent upon the value of the customer, nor the 
valve of his facilities, nor the size of the order. 

“To classify one’s customers into groups and render the wholesaling function 
to one while denying it to others, without a commensurate difference in price, 
or permitting a functional discount to buyers who do net perform the whole- 
saling services, is an unlawful discrimination in favor of one purchaser as 
against another by reason of indirect discriminations in price. 

“The act does not compel a seller to sell to the independent retailer or his 
wholesaler if he elects to sell to the chain. He may sell only to the chain, or 
only to the wholesaler, or to both. If he elects the latter plan, the act intends 
to hold him liable if he fails to protect the wholesaler and the wholesaler’s 
customers where an indirect discrimination in price would otherwise result.” 

There is little that I can add in further elucidation of this clear and convine- 
ing exposition, but to point out the unfortunate fact that the Federal Trade 
Commission has never direcly recognized its obligations to enforce this aspect 
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of functional pricing under the law. Ina number of cases such as Kraft-Phoeniz 
Cheese Corp. (25 F. T. C. 548) and Standard Oil of Indiana (41 F. T. C. 268) 
the Federal Trade Commission has come close to an announcement of this 
doctrine, but it has never faced up to the problem directly. 

To that end, may we respectfully submit for the consideration of this com- 
mittee the following proposed amendment to be added as a proviso to section 
2 (a) of the Robinson-Patman Act: 

“Provided, however, That the terms ‘discriminate in price,’ and ‘discrimination’ 
as used in this section shall be deemed to include the failure to impose differ- 
entials in price as between purchasers based solely upon whether they purchase 
for resale to wholesalers, to retailers, to consumers, or for use in further manu- 
facture; for the purpose of classification of customers as wholesalers, jobbers, 
or retailers, the character of the selling of the purchaser, not the buying, shall 
determine the classification and any purchaser who, directly or indirectly, does 
both a wholesale and retail business shall, irrespective of quantity purchased, 
be classified : 

(1) As a wholesaler on purchases for sale solely to retail customers, 
not owned or controlled, directly or indirectly by the purchaser, and 

(2) As a retailer on purchases for sale directly or indirectly to con- 
sumers.” 

The proposed amendment has the virtue of expressing clearly the original 
intent of the law which was to insure a free and honest opportunity for the 
small-business man to compete on fair terms with the more rapacious economic 
entities. This body will well serve the interests of small business by sponsor- 
ing this proposed amendment to the Robinson-Patman Act, which is designed not 
as an addition to its scope, but merely as a restoration of its original viability 
and vigor. 

Another area of the Robinson-Patman Act has become, in essence, a dead 
letter. We refer specifically to section 3 of that law, which prohibits a sale 
at an unreasonably low price for the purpose of injuring or destroying a com- 
petitor. To date, only one private suit (Gordon Wolf Cowan v. Independent 
Halwah Co.) and only one proceeding by the Department of Justice (Safeway 
Stores, Inc., et al.) have made use of this section. 

The reason for this failure more effectively to employ this section of the law 
lies in the extremely narrow terms in which it is drawn. 

An object of this section was clearly to render unlawful the unfair competi- 
tion of sales below cost. Such sales, called popularly loss leader sales, are a 
form of fraud practiced on the buying public by unscrupulous competitors, at 
the expense of their more ethical neighbors. They are intended to deceive the 
consumer into believing that all merchandise purchased of the cutthroat com- 
petitor is sold at equally low prices whereas, as has been demonstrated by Mr. 
Justice Brandeis, among others, in reality such loss-leader practitioners 
actually charge higher prices on other merchandise to recoup their losses. 

Loss leaders are a fraud upon the public, they are a fraud upon the manu- 
facturer whose product is devalued; they are a fraud upon all honest merchants 
who attempt to sell as cheaply as is consistent with the necessities of remaining 
in business and giving their customers honest value for their product and serv- 
ices. There never has been a valid justification of the loss-leader practice. 

This was the evil which Congress sought to strike down in section 3 of the 
Robinson-Patman Act. Unfortunately, the statute was too narrowly drawn to 
accomplish its purpose. We therefore propose the following amendment de- 
signed to make effective the principles already enunciated in the law. Such legis- 
lation, if adopted, will lend moral force and sanction to the enactments of 
numerous States which have already prohibited such practices and will lend 
encouragement to other States to act in a similar fashion. Accordingly, it is 
proposed that section 3 of the Robinson-Patman Act be amended to add the 
following material: 

“Sec. 3. (a) It shall be unlawful for any person engaged in commerce, in the 
course of such commerce, to be a party to, or assist in, any transaction of sale, 
or contract to sell, which discriminates to his knowledge against competitors of 
the purchaser, in that, any discount, rebate, allowance, or advertising service 
charge is granted to the purchaser over and above any discount, rebate, allowance, 
or advertising service charge available at the time of such transaction to said 
competitors in respect of a sale of goods of like grade, quality, and quantity; 
to sell, or contract to sell, goods in any part of the United States at prices lower 
than those exacted by said person elsewhere in the United States for the purpose 
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of destroying competition, or eliminating a competitor in such part of the United 
States ; or, to advertise, offer to sell, sell or contract to sell, goods at unreasonably 
low prices where the effect of such sale may be substantially to lessen competition 
or tend to create a monopoly in any line of commerce, or to injure, destroy or 
prevent competition with any person who either grants or knowingly receives 
the benefit of such unreasonably low price. 

“(b) For the purposes of this section a sale at unreasonably low prices shall 
be deemed to include any sale, contract of sale, advertising, offer to sell, or other 
disposition of merchandise in interstate commerce at a price which would 
violate any law or statute of the State of Territorial possession of the United 
States into which the said merchandise is or is to be shipped or transported for 
use, resale or consumption, if such sale, contract of sale, advertising, offer to 
sell or other disposition of merchandise were made with respect to merchandise 
wholly in commerce within such State.” 

To revert now to the original proposals set forth in this presentation, we also 
believe that an amendment should be promulgated clearly defining the responsi- 
bilities of seller to buyer under the Robinson-Patman Act. Where a seller offers 
advertising allowances to one of his customers for a service within a particular 
territory, it should be made available, under the present law, at proportionately 
equal terms to all who can perform that service within the given territory. 
Many sellers, despite the imperative directions contained in the Federal Trade 
Commission’s case of Kay Windsor Frocks, Inc. (docket No. 5735), take the 
position that the promotional service is “made available” to all sellers merely 
by mumbling the term “available” to themselves. It should be made an obliga- 
tion of the seller to advise his customers within the territory of the promotional 
advantage that can be secured. 

To achieve this purpose we propose the amendment of section 2 (d) of the 
Robinson-Patman Act by adding the following to its present language: 

“* * * Provided, however, That such payment or consideration shall not be 
deemed to have been made available on proportionately equal terms to all other 
competing customers unless such other competing customers have been circular- 
ized by the person offering such payment or consideration which circular or 
notice shall contain uniform terms and conditions under which such other 
competing customers may obtain like payment or consideration for like services 
or facilities furnished.” 

These amendments offer nothing revolutionary or radical in the operation of 
the Robinson-Patman Act. They do not innovate—they merely reinvigorate. 
These amendments are implicit in the law as it presently exists, but have become 
“dead letters” for lack of enforcing. 

The enactment of these clarifying provisions will serve only to put enforcement 
agencies on notice of the scope and congressional intention of the existing law 
and the insistence that the law be enforced in full effect and to its utmost extent, 

The Robinson-Patman Act was another forward step in society’s insistence 
that to preserve the exercise of freedom of initiative in our American democracy, 
competition must be regulated in the interest of fairness to all. May we add 
that in this era of almost terrifying technological progress, with its attendant 
mass production, mass distribution and mass advertising, the need for such 
regulation is even more pronounced. Patently, these regulatory policies have 
been conducive to the best interests of our whole populace. 


The CHarrman, Now, you can call our attention to one point there 
that you desire to express. 


STATEMENT OF CHESTER INWALD, NEW YORK, N. Y., COUNSEL TO 
THE NATIONAL ASSOCIATION OF TOBACCO DISTRIBUTORS 


Mr. INwap. I would like to particularly call attention to Mr. 
Kolodny’s first proposal for an amendment to the Robinson-Patman 
Act. It has to do with a problem that is quite serious in the cigarette 
industry, and we believe of equally great importance to the other 
large distributive elements in our economy. 

t me put it in terms of the actual circumstances in the cigarette 
distribution industry. There are approximately 1,350,000 retail 
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and wholesale sellers of cigarettes. Of this 1,350,000, only 6,000 ap- 
proximately, enjoy the right to purchase their cigarettes from the 
manufacturer. 

The Cuainman. Wait just a minute. Say that again? 

You say out of 1,350,000 retail distributors of cigarettes in the 
United States, only 6,000 are allowed the privilege of buying them 
direct from the manufacturer ? 

Mr. Inwatp. Yes, sir. 

The Carman. Are those 6,000 retail outlets? 

Mr. INwaxp. No, those are not all retail outlets. There are 6,000 
wholesalers and retailers, combined, who have direct list privileges 
with manufacturers. 

The CHarmman. And of these 6,000 different concerns, only 1 con- 
cern may be holding 300 of those outlets ? 

Mr. Inwap. Well, yes. In other words, one of these concerns may 
have 300 or may have as high as a thousand others of these 1,350,000. 
But, there are only 6,000 who have the right to purchase from the 
manufacturer. 

The Cuatrman. All right, go ahead. 

Mr. INwaup. The manufacturer charges the same price to whole- 
sale buyers and to direct list retailers. Wholesale buyers, of course, 
must resell the cigarettes they purchase to the independent retail 
dealers with whom they deal. nese people necessarily must charge 
a higher price than the direct list retail buyers who also buy from 
the manufacturer at the same price that the wholesale buyer does. 

Now, I know in our city there are quite a number of large, inde- 
pender:* retail sellers who offer cigarettes at anywhere from $1.99 a 
carton to $2.05 a carton, which is the price charged to the wholesalers. 

Now, the small retail dealer cannot possibly compete. It is the 
contention of the National Association of Tobacco Distributors that 
this single price policy is itself a violation of the Robinson-Patman 
Act. We maintain that where a manufacturer chooses at his own 
discretion to whom he will sell, and when he chooses some wholesalers 
and some retailers, he must grant a functional discount to the whole- 
salers in order to allow the wholesalers’ customers to compete with the 
direct-buying independent retail customers. 

This position, unfortunately, has never been directly stated by the 
Federal Trade Commission. As a matter of fact, there is on the 
records of the Federal Trade Commission reports only one case deal- 
ing with that, and that might be said to hold that the manufacturer 
is under no such duty. We submit that the logic of the Robinson- 
Patman Act—more than the logic, the intent of the authors of the 
act—was to require a functional discount where the failure to give 
a functional discount results in an injury to competition. 

The Cnareman. I think we have your point. It is really an enforce- 
ment problem, as you see it; isn’t it ? 

Mr. Inwatp. Yes, sir. But, I do not believe there will be enforce- 
ment of this because in the almost 20 years of the history of the 
Robinson-Patman Act, the Federal Trade Commission has failed to 
take cognizance of this as congressional intent. Consequently, it is 
our desire to put an amendment into the act which will actually merely 
restate the original position. 

I have here with me—— 
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The Cxuarrman. I notice your amendments on pages 3 to 5 of Mr. 
Kolodny’s testimony. 

Mr. Inwap. The text I refer to is on page 3. 

The Cuarrman. That will be all right, and we will consider that, 
sir. 

Mr. Inwaup. Thank you. 

The Cuarrman. Now we have Mr. William D. Snow, general coun- 
sel for the National Congress of Petroleum Retailers. 

Mr. Snow, we are glad to have you. We applaud with interest 
the investigation that ee been conducted by Mr. Roosevelt, chairman 
of the subcommittee of this committee who, with your help and coop- 
eration, we think, have been doing fine work. 

Mr. Roosevelt has proposed a bill which this committee has tenta- 
tively endorsed in principle. 

You have a statement, do you, Mr. Snow? 


STATEMENT OF WILLIAM D. SNOW, GENERAL COUNSEL, NATIONAL 
CONGRESS OF PETROLEUM RETAILERS 


Mr. Snow. Mr. Chairman, I have a statement reviewing the prin- 
cipal monopolistic practices which have plagued the petroleum indus- 
try, the retail petroleum industry, for a period of 30 years, practices 
which were delineated in the Government’s complaint against the 22 
major companies when Mr. Thurmoan Arnold was the Assistant Attor- 
ney General in charge of the Antitrust Division, on which monopo- 
listic practices considerable new evidence, compelling and overwhelm- 
ing evidence, has been more recently compiled in the Roosevelt 
subcommittee investigations. 

These principal monopolistic practices are: Use of the price-leader- 
ship system to fix and determine prices through the economic power 
of the 22 supplying companies operating as a single unit in price 
policy; sales below cost; price-discrimination practices, and the use 
of the tenant system to control the lessee dealer’s operations and 
products handled. 

We have proposed here, in consideration of this evidence, specific 
remedies for the four principal problems that plague the industry. 
Without taking the committee’s time to read this statement I will 
briefly indicate the remedies which are proposed. 

By the use of the tenant system, the domination of lessees and domi- 
nation of the so-called independent retailers as to prices charged and 
products handled, there has been a tremendous lockout of independent 
manufacturers of tires, batteries, accessories, and automotive products. 
They have been locked out of that service-station market through con- 
trol of the lessee or the lessor suppliers. . 

We propose, in order to deal with this monopolistic practice and to 
open up this service-station automotive market to the independent 
manufacturers, the enactment of the bill which Mr. Roosevelt intro- 
duced, H. R. 7096, and some additional amendment to the Clayton Act 
which would establish minimum terms and conditions of leases and 
which would give security to lessees of lessor-suppliers in interstate 
commerce through provisions as to the minimum terms and minimum 
provisions of such leases. 
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As to the price-leadership pattern and massing of economic power 
through the price-leadership system, we would like to see the Govern- 
ment’s case against the 22 major companies, which was filed in 1941 
and, delayed on account of the war and then dismissed 2 years ago, 
or within the past 2 years, refiled on a national basis, if possible, or if 
the proof factor on that basis is too difficult on a regional basis, so that 
this principle of price leadership by 8 companies through the country 
being divided into the 8 marketing areas, would be prohibited, and 
these companies shown that this apparatus may be found to be illegal 
and prohibited, so that the fixing of prices through it can be brought 
to an end. 

With respect to sales below cost, we propose amendments to section 3 
of the existing Robinson-Patman Act which prohibits sales at unrea- 
sonably low prices to injure competition. Sales below cost for the 
purpose of destroying competition are one of the oldest means of 
monopoly power, and have been condemned by the Supreme Court. 

Going back to the Standard Oil Company of New Jersey and the 
American Tobacco cases in 1911, and coming on down, there have been 
continuing condemnations of these practices by the courts as violations 
of the Sherman Act and later the Clayton Act as well. 

What we propose is spelling out of the prohibition in the Robinson- 
Patman Act to provide a clear definition of what constitutes selling 
at “unreasonably low prices to injure competition,” so as to prohibit 
sales below cost, below the cost of production and sales—the cost of 
production, plus the cost of handling and selling where there is injury 
to competition. 

With respect to the problem of price discrimination, there has been 
a deterioration in price-discrimination enforcement by the Federal 
Trade Commission since the Standard-Detroit decision. We think 
that the effect of the Commission’s actions in apply the section 2 (b) 
“meeting competition” defense has been actually to make the dis- 
criminator’s own interest the sole test of the legality of his discrimi- 
nations. 

The way the defense is now applied and interpreted. it amounts to 
the same thing as telling a litigant in a civil action: “Perjury is pro- 
hibited and you shall not lie unless, of course, it is absolutely necessary 
to win your case and to meet your opponent’s argument.” 

That is about the way the thing is interpreted. 

The Supreme Court said the defense contained in section 2 (b) of 
the Robinson-Patman Act is an absolute and substantive one. They 
said, however, it would only be available where the discrimination 
was to retain a customer in actual primary competition. At the Com- 
mission, the Bureau of Investigation has kicked that out of the win- 
dow, as has been shown by extended correspondence we have had with 
them. For the past 2 years, they have applied this defense in the 
retail petroleum industry and have allowed this defense to stand in 
the retail petroleum industry as a bar to investigations in any case 
where the supplier grants this discriminatory price in order to force 
or to enable his retailers to meet the competition of an offbrand, in 
all new complaints filed. 

Clearly, the discrimination there is not to retain the lessee-retailer 
as a customer. He is already bound to the supplier by a lease and 
dealer agreement. He is already held firmly in grip; he cannot go 
anyplace else. 
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So, the requirement of retaining the customer has not been met, 
and still the discrimination has been justified by the Commission and 
investigations have been refused, based upon that defense. 

To meet that problem and others we recommend the adoption of 
H. R. 11 and S. 11, proposed by Mr. Patman and by Senator Kefauver 
and the many cosponsors, which, we feel, will reenact the intention of 
Congress, which is so clear in the legislative history of the Robinson- 
Patman Act, that the intent of the seller to discriminate in order to 
serve his own commercial advantage shall not be determinative where 
there is resultant injury to competition. 

We think that as a matter of principle there are two things which 
the public has a right to expect from the free-enterprise capitalist 
system. One is that the economies of mass production may be passed 
along in lower prices in mass consumption. The other is that there 
shall be left room for the development and growth of new enterprises. 

Now, of course, if we allow section 2 (b) to stand the way the 
Supreme Court has interpreted it and the way the FTC has expanded 
it, both of those things are defeated. A supplier can keep his general 
price level high—a large business supplier can gouge the public with 
one hand and then lower the price to a single customer with the specific 
effect of crushing his small-business competitor, with the other. 

So, with one hand he can gouge the public and with the other he 
can destroy the opportunity for growth of his small-business com- 
petitors. Thus are nullified the advantages expected in the free- 
enterprise system: first, that the economies of mass production shall, 
in a free and open market, be passed along in lower prices to con- 
sumers; and, secondly, that there shall be room for development of new 


smaller ee 


So, if the free-enterprise system is going to survive and the accu- 
mulation of capital and concentrations of power are going to exist 
for the benefit of the public instead of its detriment, then we have to 
have a prohibition against this double gouging, the gouging of con- 
sumers through letting generally high prices be maintained on the 
one hand while discriminatory prices are employed to destroy com- 
petitors on the other. 

We recommend adoption of H. R. 11 and S. 11. 

We recommend in conclusion that Congress shall maintain a con- 
tinning and watchful eye upon the enforcement which is provided 
which is given, to the antitrust laws which are so central to our eco- 
nomic system. The framers of the Constitution made sound provi- 
sions against political tyranny, but in the interstate-commerce clause 
and the general-welfare clause, they left to Congress the responsibility 
for making provisions against the private tyranny of concentrated 
wealth and monopolistic practices which can destroy the free-enter- 
prise system as we know it. 

Prof. Joseph H. Schumpeter, the conservative Harvard economist 
and other economists have observed and commented on the concentric 
force in the modern American economy, the tendency toward combi- 
nation and concentration of industrial ownership. Karl Marx ob- 
served this tendency and said it could mean certain victory for com- 
munism, saying to the heirs of his conspiracy: “Help along this con- 
centration of power, for when capitalism is transformed into monopoly 
capitalism our day is come and we will seize power.” 
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There are men in the ranks of big business who might be surprised 
to be told that their work to protect monopoly and destroy small busi- 
ness makes them unwitting allies of this goal of international com- 
munism. We hope they will think better of their efforts in time to 
work together with small and independent business for the preserva- 
tion of economic opportunity in America. 

Our people (service-station operators) are the smallest of small- 
business men. Yet, they seek redress within the framework of the 
free-enterprise system. They support unqualifiedly the preservation 
of opportunity and economic freedom which a free-enterprise system 
affords. They have not turned to socialization or bureaucratic con- 
trol or to strong labor unions, but they have said: “Help us as indi- 
vidual small-business men within the framework of the American 
free-enterprise system ; help us to preserve the opportunity which has 
been taken away from us; give us back small business as an avenue 
of growth, as an avenue of development; give us back our freedom 
as small-business men to become bigger proprietors and to make the 
American system of opportunity work.” 

The devices which have turned the small-business avenue of oppor- 
tunity into a treadmill in the retail petroleum industry we have enu- 
merated, and we ask you to control these devices through the measures 
which have been proposed. 

I would like to pay special tribute on behalf of our members to this 
committee and to the subcommittee which was headed by Mr. Roose- 
velt. You gentlemen have raised the spirit of our people; you have 
raised the spirit of small-business men across the country to take their 
place and play that part upon which their welfare and the welfare 
of our country rests. 

We thank you. 

The Cuarrman. Thank you very, very much. 

Your statement will be made a part of the record. 

(The statement of William D. Snow is as follows:) 


SraATEMENT OF WILLIAM D. SNow, GENERAL COUNSEL, NATIONAL CONGRESS OF 
PETROLEUM RETAILERS 


Mr. Chairman and members of the committee, my name is William D. Snow. 
I am an attorney, having offices at 970 Spitzer Building, Toledo, Ohio; and I am 
general counsel for the National Congress of Petroleum Retailers, with executive 
offices at 325 Farwell Building, Detroit, Mich. 

The central and controlling fact about the retail petroleum industry and the 
200,000 so-called independent and lessee retailers who comprise it is its domina- 
tion and control by the 22 major integrated supplying companies which operate 
only a tiny fraction of the retail service stations themselves, but which fix and 
determine the terms and conditions upon which the whole industry must operate. 

The economic organiz ition of the petroleum industry is in the form of vertical 
integration, from the oilfields to the service stations, plus horizontal coordination 
and parallelism of action. The complaint of the United States of America 
against the 22 major integrated companies (or their predecessors in name), their 
subsidiaries, and the Amercan Petroleum Institute, filed in the Federal District 
Court for the District of Columbia in 1941, when Mr. Thurman Arnold ‘was the 
Assistant Attorney General in charge of the Antitrust Division, describes the 
economic organization and control of the oil industry by these 22 companies, and 
the means by which they dominate and control their 200,000 retailers as to prices 
and margins, products handled, and methods of doing business. 


PARAGRAPHS OF COMPLAINT RELATING TO CONTROL OF SERVICE STATION OPERATORS 


Paragraph 41: “Defendants are combining and conspiring to distribute their 
petroleum products only through service stations operated by persons, firms, 
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and corporations whose buying, selling, and operating policies defendants are 
able to control. Such control is acquired through ownership, leases, subleases, 
exclusive dealer contracts, granting of differentials in price to exclusive operator- 
purchasers of petroleum products of like grade, quality and quantity, in violation 
of section 3 of the Robinson-Patman Act, granting nationwide credit-card 
service to exclusive operators, offering inducements such as loans of money 
and guaranteed margins, loaning of equipment, and threats of ruinous compe- 
tition, for the purpose of monopolizing service-station outlets. The granting of 
differentials in price to exclusive service-station operators is also a discrimina- 
tion in violation of secton 2, as amended, of the Clayton Act.” 

From paragraph 42: “Defendants fix and dictate the prices at which lessee- 
operators shall sell defendants’ petroleum products. To effectuate the plan, 
defendants threaten to and do cancel the leases on service stations and dispossess 
lessee operators by exercising the short-term cancellation clause of the lease 
when the lessee-operator refuses to handle lessor’s petroleum products exclu- 
sively, or upon lessee-operator’s refusal to sell the petroleum products at the 
prices dictated by defendant lessor.” 

Paregraph 46: “Defendants have combined and conspired to adopt a price- 
fixing program, and defendants concertedly agree upon sales prices for petro- 
leum products, marketing and price policies, and methods and practices for 
fixing and maintaining prices, for stabilizing price structures, for lowering prices 
wherever they wish to eliminate independent competitors, and for raising prices 
wherever the competition of independent competitors has been eliminated.” 

Paragraph 50: “As a further part of the price-fixing program, defendants 
concertedly cause a selected defendant to post and publish the agreed upon 
prices for the sale of petroleum products in tank ear, tank wagon, barrel and 
gallon lots in designated areas of the United States. Defendants follow the 
prices so posted by the selected defendant in quoting, posting and publishing 
prices for petroleum products and in selling and contracting to sell petroleum 
products in each of such areas.” 

The committee will recognize, in these paragraphs from the Government’s 
complaint, allegations of four familiar types of monopolistic practices—practices 
by which the economic freedom and opportunity of small and independent busi- 
nesses in the retail oil industry are restricted according to the predetermined plan 
of the major supplying companies—practices by which the individual retailer's 
opportunities are leveled, irrespective of his initiative, industry, ability, or effi- 
ciency—practices by which the avenue of small-business opportunity in the retail 
petroleum industry is transmuted into a small-business treadmill : 

1. Use of the tenant system to dominate and control lessee retailers as to 
products purchased, prices, and methods of doing business. 

2. Use of concentrated economic power to fix prices through the price- 
leadership system. 

3. Sales below cost. 

4. Price discrimination. 

Today, 14 years after that complaint was filed, those same destructive practices 
are still standard operating procedure with the great majority of the major 
integrated oil companies. The continued and continuing use of these methods 
and devices to fetter gasoline retailers’ economic freedom, and conform their 
business operations to the supplying companies’ predetermined plans has been 
established by compelling and overwhelming evidence piled up in the past 8 
months in the investigation of petroleum-distribution problems by subcommittee 
No. 5 of this committee, under the capable and eminently fair-minded direction 
of Chairman James Roosevelt. Here are a few of the highlights (confirmed 
by this testimony) about suppliers’ use of these four destructive and monopolistic 
practices in their relations with retailers : 

The tenant system.—The legal essence of the tenant system is the ownership 
or lease control of 80 percent of the Nation's service station facilities by the 
major companies, and their lease to the so-called independent lessee operators 
under leases with such a preponderance of provisions inexorably favorable to 
the lessors as to place the lessees in the position of doing business under the 
continuing threat of cancellation. The terms are for 6 months to 1 year (up to 
3 years in the case of only 4 companies out of the 22), long enough to enable 
the lessee to establish himself in a location, and short enough to keep him 
always under the shadow of annual termination—even if he is not sooner can- 
celed out for a claimed technical breach of one of the arbitrary requirements 
with which these leases abound. 
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Harsh as these provisions are, however, the ugliest part of the story is the use 
to which they are put in day to day incessant encroachment and dictation. The 
story is almost impossible to tell, understand, or believe—unless you have lived 
through it or worked with these men through the years as we have done. 

The cases of exploitation and dispossession of service-station operators which 
were described to the Roosevelt subcommittee by the victims (in almost every 
case, these evicted lessees had increased business for their respective suppliers 
but had violated some other company policy or requirement), were not grotesque 
exceptions, but were, rather, characteristic examples of the operation of this 
systematic policy of domination and control by ruthless, and usually irresistible, 
means. 

This system works. The fear of losing one’s business and livelihood, of being 
east out propertyless and discredited, is a natural one; and the longer the retailer 
works under this control, the more habitually and cringingly he accepts it. This 
system of harsh lease provisions and ruthless dispossession works to keep the 
dealers docile, submissive, and subservient. In the retail petroleum buiness, 
feudalism, represented by the corporate landlord’s power of economic life or death 
and absolute dictation, reigns supreme—and little changed through the years, 
except for an increase in subtlety and concealment. 

This power is used to dictate the retail prices and margins and is also used to 
eoerce retailers to purchase only the company’s sponsored lines of lubricating oil, 
tires, batteries, and accessories. 

Carrying on a business by illegal means such as coercion and intimidation has 
been called racketeering, and punished as such, in the vending-machine, juke- 
box, gambling, and illicit liquor industries; and I submit that the same stigma 
attaches, and the same punishment should attach, to the major oil companies who 
carry on their business in company-sponsored tires, batteries, and accessories (a 
tremendously profitable business, as disclosed by the statement of an FTC offi- 
eial—that one oil company received $5 million in tire override commissions in a 
single 18-month period) by coercion and threat of lease cancellation against 
their lessee retailers. 

The system of dominating lessees as to tire, battery, and accessory purchases 
is founded on the ownership of retail facilities purchased with the retained profits 
of production and refining operations. And it is our position that where the 
ownership of retail facilities is used to impose such coercion, the appropriate action 
should be to take away the lawbreaker’s gun—in other words, for remedial 
divorcement of the ownership of retailing facilities by major supplying companies 
engaged in TBA pressure and coercion. 

We also recommend, as a means to eliminate coercion as to products handled and 
the continuing threat of lease cancellation and termination, the following new 
legislation : 

1. Amendment by addition of new language to section 3 of the Clay Act, estab- 
lishing minimum terms and conditions of leases between lessor-suppliers and their 
lessee dealers or lessee retailers, for the purpose of carrying out the intention 
under this section that lessees be protected against restraints and coercive prac- 
tices imposed by threat of lease termination or alteration; such mandatory 
minimum terms and conditions to include provision for minimum term of 5 years, 
provision against cancellation except for breach of substantial covenant such as 
nonpayment of rent, provision against arbitrary increases in rent upon renewal 
or extension of lease agreements, and provision against interference in products 
purchased and sold, services rendered, or methods of doing business of the lessee 
(except to prohibit violations of local or general law). 

2. Amendment of section 3 of the Clayton Act to strengthen the provision 
against exclusive dealing by including a prohibition of direct or indirect restraint 
with respect to products handled by the lessees or methods of doing business 
through threat of or cancellation, termination, or alteration of the lease or any 
provision thereof, or the sales agreement or provision thereof existing in con- 
junction with such lease, by any lessor-supplier in its contractual relations or 
business dealings with any of its lessee retailers; and the invalidation of any 
eancellation, termination, or alteration of any lease or dealer agreement operating 
in conjunction with such lease by the lessor following noncompliance by the 
lesee with demands of the lessor herein prohibited. 

3. Enactment of the Roosevelt bill, H. R. 7096. 

With respect to the second specification of monopolistic practice—namely, the 
use of concentrated economic power to fix prices through the price-leadership 
system : 
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In every State and county of the United States, one of the major integrated 
companies exercises a position of price leadership and other major companies 
operating in that area follow its price patterns and policies. 

We call the attention of this committee to the delineation of these price lead- 
ership areas, and the ideutification of the price-leadership companies in each 
area, in the Government’s complaint against the 22 major companies referred to; 
and to the map of price-leadership areas, with identification of price leadership 
companies, appearing on the last page of the report of the Rovsevelt subcom- 
mittee investigation. Our recommendation for dealing with this wonopolistic 
practice would be the refiling by the Justice Department of the 1941 case siuce 
dismissed—on a national basis if possible and, if not, on a regional basis, so 
that the legality or illegality of this type of price fixing may be determined and 
appropriate actions taken upon such determination. 

Now, then, with respect to the third specification of monopolistic practices— 
namely, sales below cost : 

As stated in the Government’s brief in the recent case of United States v. Great 
Atlantic and Pacific Tea Company: “Perhaps the most ancient practice employed 
to restrain and destroy competition, and one which is most effective in demon- 
strating the existence and abuse of monopoly power is the practice of price 
cutting and selling below cost for the purpose of suppressing and eliminating 
competition.” 

Sales below the cost of doing business, for the purpose of eliminating competi- 
tion, were condemned by the Supreme Court as early as 1911 in the case of 
Standard Oil Company of New Jersey v. United States, 211 U. 8S. 1, and in the 
case of United States v. American Tobacco Co., 221 U. S. 106, and have rested 
under continual judicial condemnation since—as violations of the Sherman and 
Clayton Acts. Moreover, section 3 of the Robinson-Patman Act expressly pro- 
hibits sales at unreasonably low prices for the purpose of injuring competition. 

Notwithstanding these judicial and legislative condemnations, however, sales 
below the cost of doing business—to eliminate competition and fix and control 
prices—are still standard operating procedure in the oil industry, as shown in 
the Government’s 1941 complaint and by testimony in the Roosevelt investigation. 
The practice may take the form of temporary below-cost prices to injure or 
eliminate off-brand competition, as has happened and continues to happen every 
few weeks in one or another of the 48 States—or it may take the form of fixing 
retail prices in company operated stations so close to dealer tank wagon prices 
in the affected area as to reduce competing retailers’ margins below their cost 
of doing business. The latter practice is illustrated by Standard Oil Company 
of Ohio, whose 400 strategically located, company operated service stations, out 
of 12,000 in the State, sell gasoline at a company posted retail price of only 4.6 
eents above the dealer tank wagon price, although the retailer’s cost of sales of 
gasoline is shown to be approximately 6 cents per gallon in various cost surveys. 
Standard’s refinery gate gasoline price is approximately the same as the price 
of ether price leadership companies in other areas, and it is assured its refining 
profit on the maximum number of gallons through depreciated retailer margins 
and retail prices to stimulate consumption. 

In 1939, Standard Oil of Ohio told a labor arbitration hearing in Cleveland 
that its labor costs per gallon of gasoline sold in company operated stations were 
in excess of 7 cents per gallon, and that it could not afford a wage increase. 
This may have been a persuasive argument against the wage increase demand by 
the Teamsters Union for the company’s employees in its company operated 
stations, but it seems like an even stronger argument against sales below cost— 
Standard, at that time, allowing its retail service station operators a margin 
of just 3 cents per gallon. 

To prevent the squeezing out of retailers who must operate and pay all op- 
erating expenses on the margin allowed them or the difference between the 
supplying company’s fixed tank wagon price and the retail price levels fixed in 
company operated and commission stations—and to prevent control of prices 
and elimination of competition by major oil companies through sales below cost 
in their company operated and commission stations and through forcing below- 


cost margins on retailers, we make the following recommendation for new 
legislation : 


Amendment of section 3 of the Robinson-Patman Act, which prohibits sales 
at unreasonably low prices, to define the term “unreasonably low prices” as prices 
below cost, including the cost of doing business—in accordance with the concept 
of prohibiting sales below cost as established in the Michigan Below Cost Sales 
Act for petroleum products, and to provide for cost surveys of particular in- 





912 PRICE DISCRIMINATION 


dustries and their admission in evidence to show the average cost of sales and 
of doing business of the most efficient group. 

With respect to the fourta specication of monopolistic practice—namely, 
price discrimination : 

Price discrimination practices thought to have been prohibited by the Robin-. 
son-Patman Act amendment to section 2 of the Clayton Act have been on the 
increase in our industry during the past 3 years, as a result of the Supreme 
Court's decision in the so-called Standard-Detroit. case, Standard Oil Company 
of Indiana v. FTC, 340 U. 8. 231, in which a majority of the court held that the 
good faith meeting competition defense contained in section 2 (b) of the Robin- 
son-Patman Act was an absolute and substantive defense, rather than procedural 
and subject to being overcome by a showing of irjary to competition as Congress 
bad intended, and by the subsequent failure of the Federal Trade Commission 
to initiate investigation or issue complaints against price discrimination prac- 
tices by gasoline-supplying companies toward their retailers where a reduction 
was made to assist or force a branded dealer to meet off-brand competition. 

The Supreme Court’s decision, while establishing the good faith meeting of 
competition as an absolute defense to a charge of price discrimination, did de- 
clare, however, that such lower price must be granted to retain a customer in 
primary or actual competition. Yet, the response of the Bureau of Investigation 
of the Federal Trade Commission to our complaints has been to disregard these 
further requirements of the Supreme Court decision and to treat the seller's 
interest in meeting his own or his tied dealer’s competition as justifying discrimi- 
nations in price between lis competine customers, whether necessarv or not to 
retain the customer and whether or not the competitor’s lower price is to a pri- 
mary customer (as distinguished from customer’s customers). This, we submit, 
defeats the entire legislative purpose of the Roebinson-Patman Act. It does not 
merely permit more price discrimination and prohibit less price discrimination. 
Rather, it so extends the excepti: n as to, in effect, destroy the prohibition alto- 
gether, for if the seller may discriminate wherever it is in his interest to do so,’ 
the effect of the prohibition is zero. 

Copies of correspondence between Mr. Harry Babcock, Director of FTC's 
Bureau of Investigation, and myself, supporting the foregoing statements, have 
been previously discussed in testimony before Subcommittee No. 5, and I will not 
pursue the subject further at this time, except to introduce copies of this corre- 
spondence for the record and to state that I have received a letter from the Com- 
mission, by the Secretary, in further reply to the correspondence with Mr. Bab- 
cock, which somewhat retreats from his position by making the rather surprising 
statement—in view of Mr. Babcock’s contrary statements—that the Commission 
does not make an original determination as to the rood faith meeting competi- 
tion defense: and I offer a copy of that letter in evidence. 

It is interesting to note that the position expressed in Mr. Babcock’s letters, dis- 
regarding the requirements that the discrimination must be to retain a customer 
und that it must be in actual competition anticipated and is in agreement with the 
recommendations of the Brownell committee to study the antitrust laws, the 
same heing included among the Brownell committee’s five recommendations for 
enlarging the section 2 (b) defense and thus weakening the act. 

We think there are at least two things which the public interest requires 
and which the public has a right to expect from the free-enterprise capitalist 
system : 

1. That economies of mass production will be passed along in mass ton- 
sumption: and 
2. That opportunity will remain for the growth of new business enterprise. 

Price discrimination practices enab'e the big business competitors to defeat 
and annihilate both of these desiderata. Price discrimination, in fact, is the 
precise method and device by which a big business competitor may maintain a 
generally high price level—gouging the public with one hand—and, at the 
same time, reduce prices as his interest requires, to defeat and destroy a 
small business competitor, thus destroving free business competition with 
the other hand. Section 2 (b) of the Robinson-Patman Act, as now inter- 
preted by the Supreme Court, is the section which nermits such gonging of 
the public with one hand and destruction of competition with the other. 

To prevent such price discrimination practices, we make the following legis- 
lative recommendation ? 

Amendment of section 2 (h) of the Robinson-Patman Act, so as to close the 
“meeting competition” loophole created by the Supreme Court’s decision in the 
Standard-Detroit case and enlarged by administrative action of FTC—as 
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provided in H. R. 11 and S. 11. These bills restrict the application of the 
“meeting competition” exception to cases where competition is not injured 
thereby, as was the intent of Congress when the Robinson-Patman Act was 
adopted. 

We have this further recommendation : 

Since the antitrust laws are not self-enforcing, but require continuing and 
effective action by the Justice Department and the Federal Trade Commis- 
sion to carry their purposes into effect, and in view of apparent deterioration 
of the antimonopoly function of the Federal Trade Commission, we urge upon 
Congress continuing inquiry and vigilance to make certain that congressional 
enactments for the prevention of destructive business practices leading toward 
monopoly, and for the preservation of economic freedom and opportunity, are 
fully and faithfully enforced by all departments and agencies having responsi- 
bility under the law therefor. 


CONCLUSION 


The authors of the Constitution and the Bill of Rights, while providing ex- 
plicit and salutary safeguards against public tyrany, left to the Congress of 
the United States, in the interstate commerce and general welfare clauses, the 
responsibility for providing safeguards against the private tyrannies of con- 
centrated economic power and monopolistic business practices. 

We sincerely commend you, Mr. Chairman and members of this committee, 
for your inquiries and helpful actions leading to a solution of these problems. 
You have raised the spirit of small business and the Nation—to work and fight 
for the protection and the advancement of economic freedom and opportunity in 
our country. 


FEDERAL TRADE COMMISSION, 
BUREAU OF INVESTIGATION, 
Washington, August 18, 1954. 
Mr. Wir1tamM D. Snow, 
General Counsel, National Congress of Petroleum Retailers, Inc., 
Detroit, Mich. 


Dear Mr. Snow: This will acknowledge receipt of your letter of July 15, 1954, 
in the form of a complaint filed in behalf of the Mississippi Service Station 
Operators Association, Jackson, Miss., in which you allege that the Texas Co. 
is discriminating in price by allowing one of its service stations located in 
Jackson, Miss., a 1 cent per gallon discount which is not allowed to other 
retailers in the same vicinity for the purpose of controlling the retail price 
at which the gasoline is to be resold. 

In considering your request for investigation of this matter it should be first 
stated that the Commission has received and continues to receive numerous 
complaints alleging violation of the Robinson-Patman Act on the part of the 
major oil companies in all sections of the country. Recently investigations have 
been undertaken in Pennsylvania and New Jersey and in a number of Mid- 
western and Southern States, including Mississippi. However, the evidence 
obtained during the course of these investigations failed to provide a proper 
basis for the Commission to have reason to believe that the statutes admin- 
istered by it have been violated as a result of the practices of the major oil 
companies. In practically all instances in which investigations have been con- 
ducted it has been established that the complained of discriminatory pricing 
practices were being followed in connection with local gasoline price wars which 
were the outgrowth of efforts of the major oil companies to meet competition 
of dealers selling nonbranded gasoline at reduced prices. 

Under such circumstances no corrective action has been taken by the Com- 
mission because of the defense available to the sellers under section 2 (hb) of 
the Robinson-Patman Act, which provides in substance that a seller may defend 
himself against a charge of unlawful discrimination in price by showing that 
his lower price was granted in good faith for the purpose of meeting an equally 
low price of a competitor. 

In Standard Oil Company v. Federal Trade Commission (340 U. S. 281), the 
Supreme Court declared that section 2 (b) provides a substantive defense to 
a charge of unlawful price discrimination, regardless of the fact that com- 
petitive injury is sustained by customers to whom the lower price is not made 
available. In passing upon this point the court stated in part as follows: 

74645—56—pt. 2——20 
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“In a case where a seller sustains the burden of proof placed upon it to estab- 
lish its defense under section 2 (b), we find no reason to destroy that defense 
indirectly, merely because it also appears that the beneficiaries of the seller’s 
price reductions may derive a competitive advantage from them or may, in a 
natural course of events, reduce their own resale prices to their customers, It 
must have been obvious to Congress that any price reduction to any dealer may 
always affect competition at that dealer’s level as well as at the dealer’s resale 
level, whether or not the reduction to the dealer is discriminatory. * * * We 
may, therefore, conclude that Congress meant to permit the natural conse- 
quences to follow the seller’s action in meeting in good faith a lawful and 
equally low price of its competitor.” 

In the light of the meaning of the statute as determined by the Supreme 
Court it follows that a seller is within his legal rights in confining his price 
reductions to dealers in the vicinity of the dealer or dealers whose competition 
he seeks to meet, even though such action results in injury to customers to whom 
similar reductions are not made available. 

On the basis of the facts set forth in your letter, it would not appear that 
the situation prevailing in the Jackson, Miss., area at the present time differs 
materially from other situations in which investigations have been conducted 
and in which it was determined that no corrective action was warranted. 

In addition to the foregoing, the Commission is informed through established 
liaison channels that the Antitrust Division, Department of Justice, is con- 
ducting investigations in the gasoline industry which include inquiry concern- 
ing the same practices referred to by you, i. e., discrimination in price and the 
use of coercive tactics to fix the retail price of gasoline. 

In view of the foregoing, it appears that further and additional investigation 
inay not be warranted at this time, particularly where such investigation might 
involve practices on the part of the Texas Co. similar in nature to those indicated 
by you. 

Your interest and cooperation in bringing this matter to the attention of the 
Commission are appreciated. 

Very truly yours, 
Harry A. Bascock, 
Director, Bureau of Investigation. 


NATIONAL CONGRESS OF PETROLEUM RETAILERS, INC., 
Detroit, Mich., November 3, 1954, 
Harry A, Bascock, 
Director, Bureau of Investigation, Federal Trade Commission, 
Washington, D. C. 


DeaR Mr. Bascock. This is in reply to your letter of August 18 in which you 
cite the decision of the Supreme Court in Standard Oil Company v. Federal Trade 
Commission (340 U. S. 231), interpreting the so-called good-faith defense con- 
tained in section 2 (b), as requiring the Commission to decline investigation of 
our complaint charging the Texas Co. with price discrimination in a Jackson, 
Miss., case. 

You will remember that our complaint dealt with a discriminatorily lower price 
granted by the Texas Co. to a single retailer who was in competition with an 
off-brand station. There is no allegation or reasonable possibility that another 
oil company had offered this particular retailer a lower price, and since this 
particular retailer was bound to the Texas Co. by lease or dealer agreement, 
he would not have been free to accept in any event. 

Thus, an important element of the good-faith defense contained in section 2 
(b) as interpreted and defined by the Supreme Court in the decision you cited, 
is entirely lacking and therefore this defense is not available. The indispensable 
element which is lacking is the requirement that the discriminatory price must 
be granted to retain the retailer as a customer—otherwise stated, as the require- 
ment that the competition being met must be actual or primary competition (as 
distinguished from derivative or secondary competition). 

The Court’s language establishing this requirement is clear and unequivocal 
and appears both in the introductory portion of the decision and also in part 
III dealing with the good-faith defense. 

In the second paragraph of the decision, the Court said: 

“For the reasons hereinafter stated, * * * we agree with petitioner that, under 
the act, the lower price to jobbers was justified if it was made to retain each of 
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them as a customer and in good faith to meet an equally low price of a com- 
Petitor,” [Italic added.] 

In part III under the heading “There Should Be a Finding as to Whether or 
Not Petitioner’s Price Reduction Was Made in Good Faith To Meet a Lawful 
Equally Low Price of a Competitor” : 

“The defense in subsection (b), now before us is limited to a price reduction 
made to meet in good faith an equally low price of a competitor. It thus elim- 
inates certain difficulties which arose under the original Clayton Act. For ex- 
ample, it omits reference to discriminations in price ‘in the same or different 
communities * * * and it thus restricts the proviso to price differentials occur- 
ring in actual competition. * * * None of these changes, however, cut into 
the actual core of the defense. That still consists of the provision that wherever 
a lawful lower price of a competitor threatens to deprive a seller of a customer, 
the seller, to retain that customer, may in good faith meet that lower price. 
Actual competition, at least in this elemental form, is thus preserved.” [Italics 
added. ] 

In the case stated in our complaint against the Texas Co., the retailer had had 
no other offers and he could not have accepted them in any event, hence the dis- 
criminatory price was not made to retain him as a customer. Since no other sup- 
plier had solicited this retailer, the competition being met was not actual and 
primary—but was derivative, secondary and remote. Thus an essential element 
of the good-faith defense is lacking, and we feel that investigation of the com- 
plaint is justified and reasonably required upon the statement of the facts set 
forth in our letter. 

Your letter declining investigation of this complaint has been a matter of grave 
concern to our officers and other small-business association leaders with whom 
we have discussed it, not only because of the instant case, but more significantly, 
because of the dangerous enlargement of the section 2 (b) defense implicit in 
your language and position. 

As you well know, the effective prohibition of price-discrimination practices is 
a necessary condition for the survival of small and independent business. Since 
the proviso contained in section 2 (b) has the effect of permitting some price 
discriminations and thus weakens the general prohibition contained in the act, 
any enlargement or extension of this proviso to permit additional areas of price 
discrimination is deeply disturbing, and we sincerely hope that such will not be 
the policy of the Federal Trade Commission. 

We shall appreciate hearing from you further in this very important matter. 

Very truly yours, 


Witiram D, Snow, General Counsel. 


FEDERAL TRADE COMMISSION, 
BUREAU OF INVESTIGATION, 
Washington, November 22, 1954. 
Mr. WittramM D. Snow, 


General Counsel, National Congress of Petroleum Retailers, Inc., 
Detroit, Mich. 


Dear Mr. Snow: I am in receipt of your letter of November 3, 1954, with fur- 
ther reference to a complaint which you previously filed against the Texas Co., 
alleging that it is selling gasoline to a filling-station operator, Dixon Service 
Station, located on North State Street, Jackson, Miss., and to other stations at a 
price of 1 cent per gallon below the price offered Cross Service Station, also 
located on North State Street, and to certain other independent filling stations. 

The allegations; as to the facts set forth in your letter of July 15, as further 
interpreted by your letter of November 3, together with the stated legal prece- 
dents and arguments set forth by you, have been given careful study and consid- 
eration. As previously stated to you in my letter of August 18, 1954, a number 
of investigations have been conducted as a result of the receipt of complaints of 
a substantially similar nature. Full factual information, almost if not iden- 
tical with that supplied by you, has been presented to the Commission regarding 
the practices of the major oil companies. Specific instances where investigation 
has not only disclosed such practices, but the effect of such practices on competi- 
tion, have been the subject of study and consideration. In no instance has the 
Commission issued a complaint where it has been shown that a major oil company 
reduced its price to a filling station operator for the purpose of enabling such 
operator to meet a competitive price. 
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The investigations heretofore conducted have required the use of more than 
&@ proportionate share of the available funds and personnel and I believe you 
will agree that the funds and time expended in obtaining evidence and infor- 
mation to be used as a basis for study and consideration of the complex and 
difficult problem presented demonstrate a sincere desire on the part of the 
Commission to fully utilize its statutory authority in an effort to eliminate any 
actionable unfair methods of competition or discriminatory pricing practices 
in the petroleum industry. 

In view of the foregoing circumstances, it would appear inadvisable for the 
Commission to initiate an additional investigation which it seems may produce 
facts and circumstances as a basis for action which would not be substantially 
different from those already considered and upon which no formal action has 
been taken. 

Your interest in bringing this matter to the attention of the Commission is 
appreciated and if you feel that the Commission may be of further service to 
you in this or other matters, you may be assured of its cooperation. 

Very truly yours, 
Harry A. Bascocr, 
Director, Bureau of Investigation. 


NaTIonat CONGRESS OF PETROLEUM RETAILERS, INC., 
Detroit, Mich., December 27, 1954. 
Mr. Harry A. Bascocr, 
Director, Bureau of Investigation, 
Federal Trade Commission, Washington, D.C. 


Dear Mr. Bascock: I have carefully studied your letter of November 22 in 
the light of our correspondence which preceded it, as follows: 

1. My letter to you of July 15 in the form of a complaint asking that you open 
a docket and cite the Texas Co. for violation of section 2 of the Clayton Act 
as amended by the Robinson-Patman Act by reason of price discrimination in 
favor of a particular retailer in Jackson, Miss. 

2. Your reply of August 18 citing the decision of the Supreme Court in 
Standard Oil Company v. FTC (340 U. 8. 231), interpreting the “good faith” 
defense as requiring the Commission to decline investigation of our complaint. 

3. My reply of November 3 quoting the Court’s language in that case that the 
lower price must be made to retain the retailer as a customer and that the 
competition met must be primary and actual, if the “good faith” defense is to 
be available; and further pointing out that the discriminatory price against 
which we complained was not made to retain the retailer as a customer since 
he was already bound to the Texas Co. by lease and dealer agreement in any 
event, and pointing out further that the competition being met was thus not 
actual and primary but secondary and remote. 

Your reply of November 22 makes no mention of the “good faith” argument, 
the reasons and authorities cited in my letter in connection with it, or the legal 
sufficiency of our complaint, but proceeds to a restatement of your conclusion 
that, based on your experience in other investigations, the Commission just 
wouldn’t issue a complaint in this case in any event. 

Your last letter thus seems wholly unresponsive to the reasoning and authori- 
ties presented in my preceding communication and to our continuing line of 
inquiry, and I can only guess as to whether you have inadvertently dropped the 
thread of our discussion, or have consciously conceded our position and the 
legal sufficiency of our complaint. 

Assuming the latter, however, the failure of the Commission to authorize the 
investigation and issue the complaint requested becomes the more inscrutable. 

Is the Commission’s refusal to act based upon the same misconstruction of 
the Standard-Detroit decision discussed in my letter of November 8, and if that 
is not the ground, then what is the ground? 

You state in your letter that our interest in bringing this matter to the 
attention of the Commission is appreciated and asssure us of your cooperation, 
and we trust that our further inquiry into the reasons and rules applied by the 
Commission in consideration of our complaint will be understood as evidence 
of our desire to cooperate with the Commission in the enforcement of applicable 
laws. 

Very truly yours, 


WILLraM D. Snow, General Counsel. 
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Mr. MacInryre. Mr. Chairman, a few days ago when the executive 
director of the National Congress of Petroleum Retailers was testi- 
fying, that is, Mr. Nerlinger, he made reference to a letter that he 
received from Mr. Bartlett, of the Texas Co. Before he left the 
stand, reference was also made to a report which was contained in 
Oildom, a trade newspaper for the petroleum industry, dated Octo- 
ber 27, 1955, concerning a case that had been decided, holding that 
the Texas Co. had been discriminating in price in violation of the 
Robinson-Patman Act. 

That was offered for the record, but one of the members, Mr. Mc- 
Culloch, stated that he would want also received in the record along 
with it the full memorandum of finding by the district judge. I have 
written to the court and have received those, and now I offer for the 
record for your consideration for receipt into the record, not only 
the report as made by Oildom of October 27, but also the finding of 
the judge as they were received by me just a few days ago. 

The CHarrMan. Without objection, they may be received. 

Mr. MacIntyre. Thank you, sir. 

(The matter above referred to is as follows :) 


[From Oildom, October 27, 1955] 


CONGRESSMEN PuzzrtEpD By Connecticut DreaLer Sutt—PonverR RvuLING on Gas 
Prick REBATES 


(By Joseph Huttlinger) 


WASHINGTON.—Congressmen are asking a number of questions in the wage of a 
successful suit brought by a gasoline dealer in Connecticut against the Texas Co. 
The dealer accused Texaco of price discrimination by giving price rebates to some 
dealers but not to him. 

One question is why the dealer, Daniel J. Raymond, of Wethersfield, Conn., 
had to bring suit in the first place. If there was a violation of the antitrust 
laws, why didn’t the Department of Justice or the Federal Trade Commission 
act? 

A second question is whether the court route is available, as a practical mat- 
ter, for other dealers, or whether the Raymond case, was a sort of fluke. The 
record shows few cases where dealers have sued majors on grounds of price dis- 
crimination, and still fewer where they won. In this case, the dealer won treble 
damages of nearly $15,000. 

Actually, the rebate was offered to Raymond on the grounds he would keep his 
prices competitive, but this he refused to do. The rebate was to guarantee a 
margin of 3.5 cents a gallon, but Raymond tried to operate at 7.5 cents, and at 
times his price was 6 to 8 cents a gallon over that of other stations. He was 
canceled out by Texaco as of May 31, 1952, ard brought suit. 

United States District Judge J. Joseph Smith handed the victory to Raymond 
after a court trial, in a decision of October 4. 

Raymond had been offered rebates along with nine other Texaco dealers, if he 
would cut the price of his gasoline. He refused to cut the price. 

The judge said Texaco violated the Clayton Antitrust Act, as amended by 
the Robinson-Patman Act. The judge dismissed claims that Texaco violated 
the Sherman Antitrust Act. 

The Robinson-Patman Act says a supplier shall sell to all dealers in an area 
at the same price, although there are certain conditions. 

Raymond operated a Texaco station for 3 years until his lease was canceled 
by the company May 31, 1952. Raymond claims the cancellation came because he 
refused to accept a rebate and then to cut his pump price. 

The rebate, during the period in question was on the order of half a cent 
gallon. It was given to nine other Texaco dealers in Raymond’s competitive 
area, according to the record of the case. 


The station is located on the north end of the Berlin turnpike, a through high- 
way for Boston to New York traffic. Raymond’s was the first station after 40 
miles of parkway for automobiles going south and west. 
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Often, motorists stopped at his station, filled up, and then learned from sta- 
tions farther down the road, that they could have had the gasoline at lower prices. 
They thus got “an unfavorable reaction” toward Texaco, the judge said. 

The company contended, during the trial, that the rebate was available for 
Raymond, if he would obey the rules. That is, if he would cut his price. 

Even if this is so, the judge ruled, “it was conditioned on so meeting a price. 
This hampered plaintiff’s (Raymond’s) freedom to set his own prices at retail, 
a restriction the defendant had no right to impose.” 

The judge said, “price discrimination is shown here, defendant (Texaco) 
selling at lower prices to other dealers in competition with plaintiff.” 

To recover dumages, the judge said, Raymond has to prove (1) price dis- 
erimination, (2) in interstate commerce, (3) which may substantially affect 
competition, (4) causing damage to Raymond, (5) unless Texaco can justify as 
necessary to meet the equally low price of a competitor. 

Texaco, the judge said, failed to justify under (5). 

There was price discrimination, the judge said, for the facts of the case are 
elear on this. It is in interstate commerce. It has a “substantial effect” on 
commerce when there are different prices for the same gasoline “within an area 
no larger than the Greater Hartford area.” 

Damage to Raymond is proven by showing that “a substantial number of car 
owners passed both one of the nine and the plaintiff’s station.” 

Judge Smith added: 

“To the extent that any of the nine named competing stations received an 
allowance greater than plaintiff, plaintiff was damaged in its ability to compete 
with that station.” It is “impossible,” he said to say how much damage, or how 
much business was lost. To arrive at damages, Judge Smith said, one must 
figure what Raymond paid, and what he would have paid if he had received 
“the largest price differential” in effect at the time of buying. 

During the period Raymond had his station, there were price wars along the 
parkway. Texaco offered rebates to-its dealers im Raymond's area, guaranteeing 
them a margin of 3.5 cents a gallon; but the dealers had to hold their prices 
to levels-of other gasoline dealers in the area. 

At one point, Raymond was receiving rebates. Then the company learned 
he was selling ‘tat prices 6 to 8 cents a gallon higher than the next station to the 
south,” and asked him to give up his lease. Raymond stuck with the station until 
the end of his lease, nearly a year later. 

Judge Smith said: 

“Plaintiff preferred to work on a lower gallonage with a gross of about 7.5 cents 
a gallon rather than on a higher gallonage at a competitive price, which with 
allowance would bring it a gross of 4 cents. 

“It was peculiarly well situated for such a program, so far as transient cus- 
tomers were concerned, or it was the first station after a long stretch of parkway, 
and competitive prices of 6 to 7 cents cheaper, even if available in its immediate 
neighborhood, were unknown to most of the transient trade as it reached its 
station. 

“Realization of the poor bargain obtained at this Texaco station on passing 
price signs within the next quarter mile, naturally failed to endear The Texas Co. 
to the transient motorist who had been had, but Texas’ retaliation by price 
discrimination against plaintiff as the effect of its Chicago plan would seem a 
violation of the Clayton Act as amended if it were indeed the purpose and effect 
of its dealer allowances in this area.” 

An appeal is possible to the circuit court of appeals and, perhaps, to the 
United States Supreme Court. 


UNITED STATES District Court, 
DISTRICT OF CONNECTICUT, 
New Haven, November 12, 1955. 
Mr. EVERETTE MACINTYRE, 
Staff Director, House Small Business Committee, 
House Office Building, Washington, D. C. 


Dear Mr. MACINTYRE: When I received your wire in the afternoon of Novem- 
ber 10, 1955, we had in the file only the original of Judge Smith’s “Memorandum 
of Decision, Finding of Facts, Conclusions of Law” (Civil No. 4076). Sinee 
that time my office has made the five photostatic copies, which you will find 
enclosed. 

I hope the committee will find these useful. 

Very truly yours, 
G. C. Eart, Clerk. 
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UNITED STATES DISTRICT COURT 


DISTRICT OF CONNECTICUT 


ENTERPRISE INDUSTRIES, INC., PLAINTIFF, Vv. THE TEXAS CO., DEFENDANT 


Civil Action No. 4076 
MEMORANDUM OF DECISION, FINDING OF FACTS, CONCLUSIONS OF LAW 


In this private civil antitrust treble-damage action, claims under the Sherman 
Act were dismissed. Trial was had on the remaining Clayton and Robinson- 
Patman Act claims. Plaintiff was a gas-station operator whose purchases from 
defendant were in commerce. Standard Oil v. F. T. C. (340 U. S. 231). It 
was established that in a gas-war situation price allowances were made by 
defendant to its dealers in the Hartford area, competing with one another 
in the sale of defendant’s Fire Chief and Sky Chief brands of gasoline, on 
eondition that the dealers drop their retail prices to a level competitive with 
neighboring dealers in rival brands. By “competitive” was meant equal. Dur- 
ing one period, plaintiff, declining to drop its retail prices, neither requested nor 
received the so-called allowances while competing Texaco dealers received 
them. At other periods some of the Texaco dealers competing with plaintiff 
received allowances which were greater than plaintiff's. 

The elements necessary for recovery under the Clayton Act, as amended by 
the Robinson-Patman Act are: (1) Price discrimination, (2) in (interstate) 
commerce, (3) which may substantially affect competition, (4) causing damage 
to plaintiff, (5) unless defendant can justify as necessary to meet an equally 
low price of a competitor. 

Defendant has failed to justify under (5). There is no evidence that the 
price charged any of the competing dealers was not lower than a lawful price 
at which gas was offered to the dealers by other refiners. It may be that we could 
infer that the prices were somewhat similar. This is not enough. The burden 
is upon defendant to prove the price of its competing refiner if defendant seeks 
to rely on this defense. Standard Oil v. F. T. C., supra. If accompanied by a 
price-fixing agreement similar to that tied to Texas’ “allowances” in fact if not 
in name, the price of the competitor might not be a lawful price. Moreover, 
Texas could justify discrimination only by a showing that it dropped its price 
to the other stations to meet an equally low price made available to those other 
stations by a competing oil company. In view of the short-term station and 
equipment leases in effect with some stations, perhaps it is a fiction to speak 
of price competition at the oil-company sale to the station level. That is the 
competitive level at which the justification is provided for defendant in the act, 
however. The act does not go so far as to allow discriminatory price cutting to 
enable a buyer to meet price competition, but only to enable the seller to meet 
a lawful price of the seller’s competitor. The end effect is the same, perhaps, 
but the scheme adopted by Texas allows it, without first determining the price 
offered by its competitor, a flexibility that could result in undersirable discrimi- 
nation between purchasers from Texas. The defense is not established. 

Element (1). Price discrimination is shown here, defendant selling at lower 
prices to other dealers in competition with plaintiff. The opportunity offered 
to plaintiff to obtain rebates or allowances on the same gross profit after rent 
basis as the other dealers does not destroy the discrimination, for even if it be 
said to result in an opportunity to purchase gas at the same prices, which was 
not always true, since the net was based on a requirement of meeting the lowest 
price only of a narrow competitive area, it was conditioned on so meeting a price. 
This hampered plaintiff's freedom to set his own prices at retail, a restriction 
defendant had no right to impose. 

Element (2). Discrimination in interstate commerce is present. Standard 
Oil Co. v. F. T. C., supra, and cf. Moore v. Mead’s Fine Bread Co. (348 U. 8S. 115). 

Element (3). Needs little discussion. The effects on gallonage of price dif- 
ferentials in the same brand and grade of gas within an area no larger than 
the Greater Hartford area must be found to be substantial. Certainly defendant 
has not proved the contrary, and discrimination having been established, de- 
fendant bears the burden of proof on this issue. Moss Inc. v. F. T. C. (2 Cir., 
148 F. 2d 378, 379). F. T. OC. v. Standard Brands (2 Cir, 189 F. 2a 510, 515). 

Element (4). The damage to the plaintiff is satisfied by a showing that nine 
stations were so situated that a substantial number of car owners passed both 
one oe nine and plaintiff's station, and were therefore in competition with 
plaintiff. 
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There is no proof that any substantial amount of traffic by potential customers 
would pass both plaintiff's station and the Durkee station in Wethersfield, the 
Preli and Leach Station at Main Street and New London Turnpike in Glaston- 
bury, Mandell’s Station at Harrison Place and Woodland Street, Hartford, 20th 
Century Station at 1051 New Britain Avenue, West Hartford, Tony’s Service 
Station at New Park and Flatbush Avenue, West Hartford, or Karnosky’s Sta- 
tion at Prospect Avenue and the Boulevard, West Hartford. 

A study of the map and the places of employment mentioned in the testimony 
would seem to limit the competition in any possibly significant amount, to the 
stations of Pike, DeWolfe, Lamphier, Pierson, Sylvestre, Frank & Duby, Axel- 
rod, Coiro, and Martin. Although generally in the same competitive area for 
which tank-wagon prices are normally uniform, there is no probability of direct 
competition between plaintiff's station and the other six named. 

To the extent that any of the nine named competing stations receiving an 
allowance greater than plaintiff, plaintiff was damaged in its ability to compete 
with that station. It is, of course, impossible to say how many gallons of busi- 
ness the other stations took away from plaintiff by ability better to compete be- 
eause of lower gasoline costs, for a substantial portion of plaintiff’s business was 
noncompetitive with the other Texas stations and was carried un at a profitable 
price spread even without the allowance or with a lower allowance than the 
others. There is the further complication that plaintiff would not have willingly 
dropped its price to the level of the competing dealers even had it received the 
allowance in full, preferring to keep its price up to gain the advantage of a larger 
profit spread for the noncompetitive greater portion of its business. Plaintiff 
preferred to work on a lower gallonage with a gross of about 7% cents a gallon 
rather than on a higher gallonage at a competitive price, which with allowance 
would bring it a gross of 4 cents. It was peculiarly well situated for such a 
program, so far as transient customers were concerned, for it was the first sta- 
tion after a long stretch of parkway, and competitive prices of 6 or 7 cents 
cheaper, even if available in its immediate neighborhood, were unknown to most 
of the transient trade as it reached its station. Realization of the poor bargain 
obtained at this Texaco station on passing price signs within the next quarter 
mile naturally failed to endear the Texas Co. to the transient motorist who had 
been had, but Texas’ retaliation by price discrimination against plaintiff as the 
effect of its Chicago plan would seem a violation of the Clayton Act, as amended, 
if it were indeed the purpose and effect of its dealer allowances in this area. Had 
plaintiff been able to purchase at the lower price cffered to its competitors it 
would have had the benefit of the allowance on all the gas purchased by it and 
could have used it competitively in any way it wished, if not pricewise perhaps 
in fvrnishing additional service to neighborhood customers, or other inducements 
to win them back from the competing dealers, as it had attempted during the early 
days of the gas war. The measure of damages may well be taken therefore as 
the amount of the largest price differential for each period in which differentials 
were granted from June 1950 to June 1952, inclusive. Cf. Arden Corp. v. Blass 
Co. (10 Cir., 150 F. 2d 988). 

These periods were as to Fire Chief gasoline: 


Plaintiff’s | Price to Price to 
gallons plaintiffs |competitors 


Dec. 17 to 23, 1950_- 

Dec. 24, 1950, to Jan. 22, 1951. 

Jan. 23-26, 1951 

nk pi aa ab cleat erat Aa cen AERA tas ecboincane i 
Feb, 1-8, 1951. ee . 

Feb. 24 to Anr. 13, icc scan cetanicepitctmsaincteis onde Aeadeasddmateieets 

I a ll 

June 30 to July 5, 1951 

Sept. 15 to Oct. 10, 1951 

Oct. 11-18, 1951_- 

Oct. 19 to Nov. 1, 1951 

Nov. 2 to Dec. 12, 1951 

Dee. 13-28, 1951 

BGC, Sm Beenciee Om, Te BOON gi sai -- cid ceccedooeenieliein tise den wks 
Jan. 11-15, 1952 

Jan. oo 1982. 


Nov. 1 to Dec. 16, 1950 ain 49, 128 $0. 169 
. 206 


i 21-23, 1952 
“1 Pike's. 2 Lamphiers. 
4 Pierson’s. 5 Axelrod’s. 
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Counsel may submit a tabulation of gallons bought by plaintiff from defendant 
in these periods, and a similar computation for Sky Chief gasoline, together 
with a sum of the results. If counsel are unable to agree on the accuracy of the 
tabulation, the case may be reopened for the sole purpose of admitting the invoices 
in evidence. 

The pari delicto defense is not greatly favored in antitrust cases, Kiefer- 
Stewart Co. v. Seagram & Sons, Inc. (340 U. 8. 211), Interborough News Co. v. 
Curtis Pub. Co. et al. (D. C. 8. D. N. Y¥. 108 F. Supp. 768, 770), and would not 
be applicable here in any case, for plaintiff was far from an equal partner in 
the price discrimination even in the periods when it received allowances, de- 
fendant having developed and enforced its “Chicago Plan” of which plaintiff 
was, if anything, a victim. 

Plaintiff is entitled to judgment in an amount three times the total of the 
overcharges, a reasonable attorney’s fee, and costs. 


FINDINGS OF FACT 


1. In May of 1949, Daniel J. Raymond, by written instrument, leased from 
defendant a gasoline service station located at the northerly end of the Berlin 
Turnpike in the town of Wethersfield, Conn. 

2. Said lease ran for a period of 1 year commencing June 1, 1949, and there- 
after was self-renewing for additional 1-year periods, subject to termination at 
will as of any renewal date on written notice from either party to the other 10 
days prior thereto. 

3. In November of 1949, plaintiff corporation, Enterprise Industries, Inc., was 
organized. Daniel J. Raymond was president and treasurer of plaintiff 
corporation. 

4. On March 21, 1950, plaintiff, Enterprise Industries, Inc., entered into a 
written lease with defendant for the said Texaco service station. This lease 
ran for a period of 1 year commencing June 1, 1950, and thereafter was self- 
renewing for additional 1-year periods, subject to termination at will as of any 
renewal date on written notice from either party to the other 10 days prior 
thereto. 

5. Shortly after June 1, 1951, defendant gave plaintiff written notice that the 
lease would not continue beyond May 31, 1952, but plaintiff remained in posses- 
sion for an additional 10 days by agreement of the parties. 

6. Both of the above-described leases provided for the payment of a monthly 
rental measured in part by the number of gallons of gasoline delivered to the 
demised premises. 

7. At the time of the execution of the first lease, Daniel J. Raymond and 
defendant entered into an agreement for the purchase and sale of defendant’s 
gasoline and motor lubricants; and at the time of the execution of the second 
lease, plaintiff and defendant entered into a similar agreement of sale. Said 
agreements of sale ran concurrently with the two leases described hereinabove. 

8. Defendant is not a “market leader.” ‘That is to say, it is the policy of the 
Texas Company to set its gasoline prices to meet the prices of its competitors 
without attempting to undersell competing companies. 

9. “Gas wars,” competition in the retail sale of gasoline by sudden and sharp 
decreases in retail price at filling stations, occurred several times in the period 
1949 to 1952, inclusive. Typically they started in the Connecticut Boulevard 
section of East Hartford and spread, slowly at first but on later renewals in a 
matter of a few days, throughout the Greater Hartford area, including the 
Berlin Turnpike. 

10. The station leased by plaintiff is the first station on the right South of the 
Conland on South Meadows Highway, over which all through Boston-New York 
traffic by way of the Wilbur Cross Parkway is delivered together with a major 
portion of traffic originating in Hartford, onto the Berlin Turnpike, the next 
link in the through Boston-New York four-lane divided highway. 

11. During the period in suit, there were no gas stations on the Wilbur Cross 
Highway in the direction of Boston for some 40 miles from plaintiff’s station. 

12. South of plaintiff's station within one-fourth mile there were during the 
period in suit from four to seven gas stations carrying competing name brands 
of gas. Additional stations have since been built in this area. 


13. Defendant’s salesmen are in constant touch with the competitive situation 
of each of their station operator customers. 
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14. When a gas war reaches the immediate neighborhood of a customer, the 
salesman has him fill out a request for assistance, which is forwarded to 
defendant with a survey of immediate neighborhood prices. 

15. Defendant then grants “assistance” consisting of a reduction in price below 
tank wagon prices or a rebate in an amount sufficient to allow the operator to 
sell at the same price as the lowest neighborhood competitor and still obtain 
a gross profit before rent of 3.5 cents per gallon. The assistance may fluctuate 
as neighborhood prices fluctuate. 

16. Tank-wagon prices are posted at the bulk distributing plant of defendant 
at East Hartford, for various areas, fluctuating in size from time to time, but 
typically townwide or for several towns, depending on competitors’ tank-wagon 
prices. 

17. Immediate neighborhood gas-war rebates or “assistance” are not posted 
publicly. 

18. The rebates or assistance are conditioned upon the operator meeting the 
competitive neighborhood price, and are promptly withdrawn if the operator 
does not reduce his price to the same level as his competitors in his neighbor- 
hood. 

19. Raymond, and later plaintiff received “assistance” under this plan during 
the earlier periods of gas war, but their gross profit was figured at 4 cents 
rather than 3.5 cents since their rental was based on a 2-cent-a-gallon rate rather 
than the 1.5 cents rate of the other Texas dealers in the area. 

20. Gas stations compete on a price basis for similar grades of gasoline, not 
only with stations ni the immediate neighborhood, but also with stations which 
lie on commuting routes of workers which pass those stations. 

21. A major portion of the business of the plaintiff’s station was with transient 
traffic on the through Boston-New York route. 

22. A substantial portion of the business of the plaintiff’s station was with 
transient traffic between homes of workers in the Newington, New Britain, 
Berlin, Meriden area and factories in East Hartford and to a lesser extent fac- 
tories in Hartford and West Hartford. 

23. About 10 percent of the business of the plaintiff's station was normally 
with customers living in the immediate neighborhood of the station in the Ber- 
lin Turnpike area of Wethersfield. 

24. Business in lubricating oils, tires, and accessories and other products is 
usually conducted on a larger profit margin and accounts for a greater propor- 
tion of profits than gasoline business of stations. 

25. Because of the transient nature of a large proportion of plaintiff's custom- 
ers, plaintiff's station sold proportionately less lubricants, tires, and accessories 
to gasoline than the average station in the area. 

26. A large portion of the southbound or westbound through traffic other than 
commuters reaching plaintiff's station after a long arid stretch of parkway, 
would be unaware of any existing gas war, but would learn of it from signs on 
other stations of competing brands in the quarter mile to the south after buying 
at plaintiff's station. 

27. In times of gas war, if the prices at the stations to the south were found 
by purchasers at plaintiff’s station to be substantially lower than that just paid 
plaintiff, an unfavorable reaction to the defendant Texas Co. would arise. 

28. The defendant Texas Co. requested and demanded that plaintiff keep its 
prices down to the level of the stations in the neighborhood as a condition of 
receiving assistance, and in June 1951, a few days after the lease and agreement 
had been renewed for the period ending May 31, 1952, on learning that plaintiff 
was selling at prices 6 or 8 cents a gallon higher than the next station to the 
south, demanded that plaintiff terminate its occupancy and get out of the 
leased premises. The plaintiff refused and written notice of termination at the 
end of the lease year, May 31, 1952, was then given. 

29. For the remaining portion of the year in which a gas-war situation existed, 
October 1951—February 1952, plaintiff made no request for assistance. 

30. During the remainder of that year after June 1951, defendant charged 
plaintiff at posted tank-wagon prices, but where gas-war situations existed, gave 
assistance or rebates from tank-wagon prices to other Texas dealers in the 
Greater Hartford area.. 

81. During the period the station was operated by the plaintiff, assistance or 
rebates were received by plaintiff and other Texas dealers in November and 
December 1950, and February through June of 1951. 
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32. Gasoline deliveries to plaintiff's station by defendant by month in the 
years 1949, 1950, 1951, and 1952 in hundreds of gallons were as follows: 


| | 

| Ist year, June | 2d year, June 3d year, June 

1949-June 1950, | 1950-June 1951, | 1951-June 1952, 
station oper- | station oper- | station oper- 

| ated by D. J. | ated by plain- | ated by plain- 

Raymond | tiff } tiff 





1949 1950 | 1951 
496 592 | i 
596 | 813 | 
678 748 
637 | 

430 

540 | 

357 


I ocics aiciemuisnind Mime é 396 
February 329 


489 | 














1 Allowances given plaintiff and other dealers. 
2 Allowances given other dealers only. 


Norte.—In some instances allowances were not in effect during the entire months indicated. 


33. The gallonage sold by defendant to plaintiff's station and other Texas 
stations in the Hartford area from June 1949 to May 31, 1952, was as follows: 

(Defendant’s exihibits 8a and 8b, copies of which are attached.) 

34. The tank-wagon prices in effect at defendant’s bulk plant at East Hart- 
ford for the period June 1, 1950, through May 31, 1952, were as shown on plain- 
tiff’s exhibit A, copy of which is attached. 

35. Plaintiff was in competition during the period in question with the stations 
of Pike, DeWolfe, Lamphier, Pierson, Sylvestre, Frank & Daly, Axelrod, Coiro, 
and Martin. 

36. The net prices charged and allowances made plaintiff and the other Texas 
dealers named in the complaint during the period June 1, 1950, through May 31, 
1952, was as shown on plaintiff’s exhibits C and D which are incorporated herein 
by reference. 

37. No proof has been made of the net prices or allowances or rebates made 
by competitors of defendant to their dealers who were in competition with 
plaintiff or with other Texas dealers in the area, or made available by defend- 
ant’s competitors to customers or potential customers of defendant. 

38. Plaintiff was damaged in its ability to compete with the stations men- 
tioned in finding 35 when required to pay a higher price than the price charged 
them by defendant. 

CONCLUSIONS OF LAW 


1. The court has jurisdiction of the parties and subject matter of the action. 

2. Price discrimination in defendant’s sales of gasoline in commerce to dealers 
other than plaintiff who were in competition with plaintiff is a violation of the 
Clayton Act as amended by the Robinson-Patman Act for which plaintiff can 
recover if harmed thereby. 

3. Defendant has failed to establish justification of price discrimination as 
practiced in order to meet an equally low price of a competitor of defendant. 

4. Plaintiff has been damaged in the amount by which its prices paid to 
defendant exceeded the lowest price at which defendant sold to its competitors 
during the same periods. 

5. Plaintiff is entitled to recover of the defendant treble damages, a reasonable 
attorney’s fee, and costs. 

Dated at Hartford, Conn., this 30th day of September 1955. 


J. JosePpH SMITH, 
United States District Judge. 
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Mr. MacIntyre. Now, Mr. Chairman, we do have, in addition to 
that, a number of letters that have been received from small bakeries 
in a number of sections of the country, complaining about the dis- 
criminatory faction of large chain bakers. 

We have received some sworn testimony from a number of those 
bakers since the hearing commenced October 31. 

The Cuatrman. Have you shown those to Mr. Riehlman? 

Mr. MacIntyre. Mr. Riehlman has gone over these letters. 

They add to the complaints we have received, and it is for that 
purpose, as well as showing the general nature of the — that I 
would like to ask that you receive these into the record. 

The Cuarrman. Without objection, they may be received. 

Mr. MacIntyre. The first letter is from Mrs. Rice’s Butter Top 
Bakery to Hon. Wright Patman, House of Representatives. 

(The letter above referred to is as follows :) 


Mrs. Rice’s BuTrer Top BAKERY, 
Wallace, Idaho. 
Hon. Wright PATMAN, 
House of Representatives, 
Washington, D.C. 

DEAR CONGRESSMAN PATMAN: I have read that you are going to investigate 
the huge amounts of money spent by large companies in advertising to determine 
if these large sums are a factor in fostering monopoly. 

You are right—spending these large sums does tend toward the fostering 
of monopolies. But if you start at the source of this money that they have 
to advertise with, then you will stop the concentration of business monopolies. 

Monopolies start, and come from, only one source—the buying power of the 
ears companies. This is what has made them big at the expense of smaller 

usiness. 

I cite to you the wax bread wrappers used for the wrapping of bread. 

I, as a small purchaser of 10 rolls of 650 pounds of waxed paper, am charged 
45 cents per pound. The Wonder Bread Co. buys their waxed wrappers, of the 
same grade, at about 15 cents per pound. In other words, the small bakers pay 
most of the costs of Wonder Bread waxed wrappers. 

Prices on waxed paper in printed rolls, three colors, are as follows: 


Cents per pound Cente per pound 
10 rolls 
30 rolls 


and so it goes, right on down the line. The more you buy the less you pay, until 
you can buy in quantities, at 15 cents per pound. 

Now the same principle holds true in any business, or in anything you buy. 
Large purchasers can buy anywhere from 10 to 300 percent cheaper than the small 
purchaser can on supplies and raw material. This holds true in my line for 
sugar, yeast, wrapping paper, labels, cartons, etc., and, in fact, almost everything 
that I have to buy. 

The big savings made by purchasing in larger quantities pays a large share 
of the advertising and also pays for their costlier business administration. 

I have been in the bakery business in Wallace, Idaho, for nearly 39 years, and 
have been fighting this buying power always. Large companies have no more 
advertising ability than I have, nor can they do a better job of administering 
their business. I also know just as much about buying as any of them. I have 
the same ability and know-how in the market. 

However, the banks know what the little businessman is up against competing 
against these large monopolies, so, consequently, they do not extend him the 
credit necessary to conduct business in the right way, and you cannot blame them. 

There is one more aspect to this whole problem of monopoly. If you look 
around you, many instances will become apparent where large companies of 
every kind, because they can charge off advertising as operating expense, are 
allowed to spend so much in advertising, or in expansion, or in replacement of 
wornout equipment, that they find themselves in a lower income-tax bracket, 
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which will allow them, in many cases, to save the entire amount of the cost of 
advertising, building, or expansion, or replacement, or whatever was being done, 
in the difference in taxes that would have to be paid. 

The small-business man has the same opportunity, you may say? Oh, but he 
hasn't. He is in the smallest bracket, in the first place, and he has no place else 
to go but out of business. 

Nevertheless, small-business men have, under great difficulty, and with tre- 
mendous courage, fought this gigantic steamroller monopoly for over a hundred 
years, and have done a wonderful job, showing resourcefulness that is almost 
unbelievable. But with two strikes already against him, it is only a question of 
time until the small-business man, resourceful or not, will be a thing of the past, 
to be seen no more. 

However, if you give the little business the same chance, the same buying power, 
and the same oppurtunity that the larger business has, he will be able to take 
care of himself. 

Please let me hear from you. 

Yours sincerely, 
Har.ow L. RIce. 


Mr. MacIntyre. The next is a letter from Pan-O-Gold Baking Co. 
to Mr. Everette MacIntyre, under date of October 25, 1955. 
(The letter above referred to is as follows:) 


PaN-O-GOLD BAKING Co., 
Pipestone, Minn., October 25, 1955. 
Mr. EveEReETTE MACINTYRE, 
Committee on Small Business, 
House of Representatives, Washington, D. C. 


Dear Mr. Macintyre: Mr. Don Trout, of Boonville, asked me to write you on 
current competitive conditions in our market. He advised me that there is some 
interest in bakery-trade practices at this time. 

First, we are a bakery of 115 employees, 30 routes, a corporation of Minnesota, 
doing business also in South Dakota and in Iowa, as we are right in the corner 
where these three States meet. My father is president of the company, having 
bought the business from Mr. Beede in 1940. Before that time he worked for 
Mr. Beede in the bakery in various capacities since about 1920. 

Last March we bought the Fort Dodge Baking Co., in Fort Dodge, Iowa, from 
L. L. and O. C. Pfaff. It had been losing money for about 8 years, and, although 
there were some good equipment in the bakery, sales were extremely poor, causing 
ever-increasing losses. We have 90 employees there, with 27 routes. And 
although we have helped the situation, it has been and still is losing money. 

There have been things done in the market that probably are not legal, and, 
frankly, in order to stay in business, we have to meet some of these things from 
time to time, even knowing that they aren't the thing to do. 

We had a relatively stable market, until the spring of 1952, when the Con- 
tinental Baking Co., put a new sales branch in Sioux Falls, S. Dak., which is 46 
miles away, and the center of our territory. At that time, we learned that there 
were different ways of doing business, and getting business, then we had pre- 
viously known. 

There was some interest by the Federal Trade Commission in this, but no 
action taken that I know of. 

Last July, the Colonial Bakery in Des Moines, Iowa, reduced prices below 
norinal, which may be at a break-even point for them, but is below break-even 

for nearly every other bakery in the area, and the prices are still down. If this 
continues, it surely will force some bakeries out of business. 

However, I'm sure an investigator could fill in the details, and be in a much 
more opportune position to evaluate whether or not the law is being violated. 
This is something that I hope will soon be clarified. 

Sincerely, 
Howakgp R. ALTon, Jr., Manager. 


Mr. MacIntyre. The next is a letter from Debus Baking Co. to 
Hon. Wright Patman, under date of October 26, 1955. 
(The letter above referred to is as follows :) 
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Hastinos, Nesr., October 26, 1955. 
Hon. Wricut PATMAN, 
Chairman, Select Committee on Small Business, 
House of Representatives, Washington, D. C. 


Dear Sir: The undersigned, Debus Baking Co., is a wholesale bakery in Hast- 
ings, Nebr., and is engaged in baking and selling bread wholesale in this area. 
We would like to submit the following information to you. Campbell Taggart, 
Inc., Wholesale Bakers, with home offices in Dallas, Tex., have a bakery in 
Grand Island, Nebr., in which they do business as Rainbow Bread Co. This 
company, since sometime in September 1955, has been attempting to gain en- 
trance in the bread market in this area with their brand name of “Rainbow 
bread” in the following manner: 

(1) Giving retail food merchants free bread for 3 or 4 weeks and in some 
places longer. 

(2) Making cash offers to merchants to put their bread in their stores. 

We believe these practices are contrary to the antitrust law. Such practices, 
if continued, can make it impossible for an independent baker to compete with 
such a corporate chain baker who can subsidize one market to gain an advantage 
over local competition. 

We have written the Federal Trade Commission, attention: Floyd M. Brown, 
stating these facts. If you can give us any help in this matter we would appre- 
ciate it. 

Very truly yours, 
Desus BAKING Co., 
By SANDER DeBus, President. 


Mr. MacIntyre. The next is a letter from Bake-Rite Baking Co. 
to the House Small Business Committee, attention of Chairman 
Patman, under date of November 11, 1955. 

(The letter above referred to is as follows :) 


STEVENS POINT, WIs., November 11, 1955. 
House SMALL BuSINEss COMMITTEE, 
Washington, D. C. 
(Attention: Chairman Patman.) 


DeEaR Mr, PATMAN: I read with a very great deal of interest an article in the 
November 4 issue of the Wall Street Journal regarding your hearing on the 
unfair trade practices of the Continental Baking Co., of Kansas City, Mo. 

The same Continental Baking Co. of Milwaukee, Wis., is using and have used 
the same tactics of giving away bread and expensive store tixtures in opening 
new wholesale accounts all up and dewn the Wisconsin River Valley in this 
State. This has worked a very great hardship on possibly a dozen or more 
smaller bakeries in this area, who are not able to compete with this kind of 
competition. 

I believe that the Continental Baking Co. should be severely reprimanded and 
ordered to withdraw, from markets opened up in this manner, 

Trusting that you will give this your serious attention. 

Very truly yours, 
BAKE-RITE BAKING Co., 
C. A. LooMANs, President, 


Mr. MacIntyre. The next letter is from A. J. Cripe Baking Co. to 
Senator Andrew Schoeppel, under date of November 12, 1955. 
(The letter above referred to is as follows :) 


A. J. Catre BAKING Co., 
Pittsburg, Kans., November 12, 1955. 
Senator ANDREW SCHOEPPEL, 
Washington, D. C. 


Dear SENATOR SCHOEPPEL: We recently noticed the article in the Wall Street 
Journal about the big chain bakeries invading upon the small independents. 
A Mr. Jordan, of Topeka, Kans., and a Mr. Trout, of Booneville, Mo., appeared 
before your committee and told them of their problems of the small bakers 
against the chain bakeries. Naturally we fall in the category with Mr. Trout 
and Mr. Jordan. 
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We have been invaded by the Continental Baking Co., of Kansas City, Mo., and 
for the past 2 years, have been subjected to such tactics as cash payments, 


elaborate fixtures being given by the major company, and free merchandise to 
the merchants. 


We feel that this is a violation of the Robinson-Patman Act, but for us, 
ourselves, to enforce this thing, puts us in a precarious situation with our 
customers, who have accepted these tactics. 

We need relief from this sort of situation badly, as we have only the 1 bakery, 
and they have nearly 100 to charge their loss of this type of operation against. 

Thank you very much. 

Very truly yours, 
A. J. Crips, President. 

The Cuamman. Judge Arnold, on yesterday something was said 
about a case in which, as we understand, your law firm is on the other 
side of, and that you want an opportunity to be heard. 

Judge Stanley Barnes made some reference to the case. Of course, 
he did not spend too much time on it. 

If you would like to make a statement about it, why we would be 
very glad to hear you. And, if you want to file something in con- 
nection with it, you would be privileged to do so. 


TESTIMONY OF THURMAN ARNOLD, WASHINGTON, D. C.—Resumed 


Mr. Arnotp. I think I would be very interested in making a state- 
ment about it. 

I would like to make a statement about it for the reason that it was 
accompanied by a press release. And, while it only occupied a page 
and a quarter in the report, it was, I think, the first case and seemed 
to me to be emphasized by the Assistant Attorney General as the kind 
of thing that the Department was doing and that the indictment 
should be a warning to others. 

Now, if there ever was a case of prosecution of small business con- 
cerns which can achieve no economic objectives—and I do not think 
I should discuss the evidence—it is this one. 

The National Rifle Association publishes a magazine which oper- 
ates at a loss, the difference being made up in contributions. It has 
been publishing a few hundred dollars worth of cutrate ads from 
people who had their stores in their basements. One was a college 
student who had no overhead expense. They had been published, 
any way, but it received complaints from two sources. 

First, important in the Riflemen’s Association are the local gun- 
smiths, the leaders of local clubs. This suit deals with telescopic 
sights. The indictment says it is a $5 million business, but the busi- 
ness of these cutrate basement operators could not have been more 
than $300,000 or $400,000. 

Now, you can understand that when a gunsmith who is the head of 
a local club, and organizes, has one of his members come in and, after 
spending an hour advising him on the kind of telescopic sight, then 
he takes the magazine to which the gunsmith is contributing and turns 
over a page and here is a little bit of a squib showing a cutrate price 
on that sight—then he has to mount the sight after his customer has 
bought it—he becomes very much irritated. 

And you can also understand how these sight manufacturers, these 
little businesses, and they are all little businesses, are excited. They 
don’t care to advertise in a magazine—a large ad—and then turn the 
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page and have a small ad show, or give the impression, that the 
price that they name is exorbitant. So, it eanasll a great deal of 
trouble in the magazine, and the magazine stopped the cutrate adver- 
tising. There are no slick paper magazines that carry that cutrate 
advertising. 

They charge a combination in a conspiracy and all that sort of thing. 

But, if there ever was a case that should not be criminally prose- 
cuted, it is this one. They had no antitrust attorney. And, it is small 
business, and its reverberations throughout the country are going to 
be serious. 

Now, why do the large companies escape indictment while the 
small companies are indicted. fe not say they entirely escape in- 
dictment, but why this kind of a case should be used as a basis for 
criminal indictment, I do not know. 

I can understand the policy that we indict everybody, but where 
you are selective, why do you select a case where there is nothing but 
small people ? 

Now, the case can have no possible economic effect because, of course, 
we can accept or reject the advertising we please. If we did enter 
into talk with some manufacturers about our advertising policy and 
there be a technical violation of the antitrust laws on that basis. 
nothing can happen from it, because from then on out we are entitled 
to select our own customers and our own advertisers. 

There is no way the Department of Justice can force the telescope 
manufacturer to advertise, or force us to accept any particular class 
of advertising. 

In the ordinary antitrust suit, it takes a combination of two people 
to achieve its objective on fixed prices. Here one person, acting by 
himself, can do it, which, of course, makes it very unlikely that there 
could be any such conspiracy. 

Now, I understand the Chairman is in a hurry to get to Texas. I 
would like at this point to have Mr, Mumma, president of the associa- 
tion, 7 very briefly as to the character of the defendant, The Na- 
tional Rifle Association of America in this case. 

The Cuarman. Maybe I had better swear you. Judge Arnold 
has already been sworn. 

What is your name? 

Mr. Mumma. My nameis Morton C. Mumma. 

The Cuarrman. Hold up your right hand, please. 

Do you swear the testimony you will give before this investigating 
committee will be the truth, the whole truth, and nothing but the truth, 
so help you God? 

Mr. Mumma. I do. 

The Cuarrman. All right; make your statement, if you please. 

Mr. Mumma. Yes, sir. 


TESTIMONY OF MORTON C. MUMMA, NATIONAL RIFLE 
ASSOCIATION, WASHINGTON, D. C. 


Mr. Momma. Mr. Chairman, gentleman of the committee, I am presi- 
dent of the National Rifle Association, and am from Mesa, Ariz. I 
have been a member of the National Rifle Association for over 35 years. 
I happen to be in the city of Washington in connection with the 
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construction of a new headquarters building and for the coming meet- 
ing of the executive committee, when I was shocked on last Tuesday 
afternoon by a newspaper calling me concerning the Attorney Gen- 
eral’s announcement of indictment of the National Rifle Association. 

My astonishment and indignation was heightened when I learned 
that Assistant Attorney General, Mr. Barnes, had appeared before this 
committee yesterday and referred at some length to this indictment. 

Gentlemen, our association has not yet been served with the indict- 
ment, and the good name of the National Rifle Association, of over a 
quarter of a million of American citizens as members, is brought into 
public discussion. In the name of justice, at what point does the De- 
partment of Justice hope to determine criminality ? 

The grand jury charges the defendants with combining and con- 
spiring among themselves and with others to exclude so-called off-list 
dealers from the industry and to boycott them in a manner which has 
resulted in rejection of their advertisements by outdoor magazines. 


Assistant Attorney General Stanley N. Barnes, head of the Anti- 
trust Division, said : 


Criminal action is instituted, in this instance, in line with the announced 
policy of the Department of Justice to seek indictments against violators 
wherever per se violations of the antitrust laws are considered to exist. 

Per se, indeed, I say. 

So, after 84 years of public service to the cause of sportsmanship 
and national defense, the National Rifle Association of America now 
finds itself indicted by the Department of Justice. 

The charge is made that our great nonprofit organization, whose 
sole aim has always been to educate American citizens in proper and 
— gun handling, is attempting to control the market for telescope 
sights. 

On behalf of the Association, I indignantly and categorically deny 
these charges. What possible motive could this nonprofit public 
service association have in fixing prices or controlling markets ? 

It manufactures nothing, it is engaged in the business of serving 
the public, not of making money. Its magazine would run at a 
deficit if it were not for the contribution of its members. It has over 
: quarter of a million members, as I said, throughout these United 

tates. 

Its revenues are expended to promote education in proper gun 
handling among hunters, in youth groups, to aid the national defense, 
and train law enforcement agencies by promoting efficiency in the 
use of small arms. Its program has been recognized and endorsed 
by Congress and by State legislatures. 

Referring to our May issue of The American Rifleman, at the time 
of our last annual meeting, I show you, Mr. Chairman and gentlemen, 
the page here, “In recognition of service,” which quotes and reprints 
the telegram from President Eisenhower to this Association on the 
occasion of their 84th annual meeting. He said: 


Even in an atomic age our defense system continues to require expert rifle- 
men. Your Association has long helped to provide our Nation with men, 
subject to military service, who are skilled in the use of small arms. On this 
important contribution to national security, 1 send congratulations to your 
organization, with my best wishes for continued success. 


Dwicut D. EISENHOWER. 
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Here is one from John M. Schiff, President, National Council, 
Boy Scouts of America: 


The active part your Association has taken in the development of the popular 
Hunter Safety Program has been very helpful in implementing our emphasis 
on firearms safety. This program made a significant contribution to our 
national conservation good turn in 1954. In this project Boy Scouts and ex- 
plorers made 13,299 demonstrations in gun and hunting safety before public 
groups in an effort to reduce accidents. 

We continue to be grateful for your assistance in providing instructors for 
our national camping schools and the revision of our marksman merit badge 
requirements. 

JouN M. Scutrr, 
President, National Council, Boy Scouts of America. 


And Ellard A. Walsh, president, National Guard Association of the 
United States: 


* * * the National Guard Association of the United States deems it a great 
privilege to join with a host of others in greeting and welcoming this great 
patriotic organization, which has contributed so significantly to the good and 
welfare of this Nation by the development of the American rifleman, * * * 


The Cuatrman. You may insert any of those testimonials you de- 
sire, sir. 
Mr. Mumma. Yes, sir. 


I have noted for many years the excellent work of the association in the pre- 
induction training of American youth. Your program, with its emphasis on safe 
gun handling, sportsmanship, and marksmanship, is a positive, worthwhile con- 
tribution to the national security. You may well be proud of the association’s 
efforts and activities. 

N. F. TwIntno, 
Chief of Staff, United States Air Force. 





All who know of the work of your association must be impressed with the 
emphasis you place on skill and safety in the use of firearms. The right tu bear 
arms, and the promotion of sound recreation programs are furthered by your 


good work. We are glad that these programs are promoted at a high responsible 
level. 


MAURINE WALKER, 
President, 
National Education Association of the United States. 


I would like to extend cordial greetings to the National Rifle Association of 
America. Your fine organization is making a distinct and valuable contribution 
to the United States Olympie Association. 

I sincerely hope that your group will continue their fine work and it is only 


through the help of organizations like yours that the Olympic effort can reach its 
full fulfillment. 


K L. WILson, 
President, United States Olympic Committee. 

The CHarrMan. We appreciate your testimony. We wanted to give 
you a chance, in view of the statement that was made yesterday. 

Mr. Mumma. There is just one thing more, Mr. Chairman, which is 
very brief, that I would like to add to it. 

The CuHatrMan. All right. 

Mr. Mumma. One of the very important activities of the National 
Rifle Association is the publication of its official —— The Amer- 
ican Rifleman. In recent years a persistent cause of dissatisfaction con- 
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cerning the magazine has been in connection with the carrying of 
advertisements by mail-order retailers of certain shooting equipment. 

In 1950, as a result of increased dissatisfaction, the executive com- 
mittee of the NRA passed a resolution directing the editor of our offi- 
cial journal to accept no advertising from a person who sold in viola- 
tion of the fair-trade laws of any State after notice had been given the 
editor by the manufacturer that such person or firm was violating such 
fair-trade laws. 

Passage of this resolution did not satisfactorily lessen the pressure 
of pres acto In April 1953 an informal meeting was held with sev- 
eral manufacturers to explore the factors involved and to explain the 
method by which the association was enforcing its published policy. 

After a careful analysis of all available information, it was subse- 
quently and independently decided by NRA management to accept no 
so-called cutrate advertising, to refuse the advertising from persons 
who had been guilty of obtaining merchandise by subterfuge or other- 
wise violating the code of good sportsmanship and good business 

ics. 

This association has pursued its own independent policy in the ac- 
ceptance of advertising, a right which is basic in the publishing field, 
and expect to continue to do so. 

We regard this prosecution as an attempt to control our independ- 
ence of judgment in accepting advertising. Therefore, though the 
actual amount involved in trivial—only a few hundred dollars in re- 
jected advertising, a very small percent of the advertising revenue— 
we have, nevertheless, retained counsel and will resist this unjustified 
attack on our organization of over a quarter of a million American 
citizens, which is devoting itself to the public service. 

Thank you, Mr. Chairman. 

The Cuarrman. Thank you. 

I want to take advantage of this opportunity to ask you an adver- 
tising question that has come to me as chairman of this committee. 
I have not taken it up with the other members of the committee yet. 
I do not know what we should do about it. 

It is about large concerns monopolizing the time on television and 
not giving the small concerns an opportunity. 

Have you given any consideration to that problem ? 

Mr. Arnotp. No, I have not. This is the first advertising case 
that I have been in. My partner, Paul Porter, is our expert on tele- 
vane and will tell you a great deal more about that than I possibly 
could. 

. I want to just conclude with this statement. I know you are in a 
urry. 

This committee cannot be interested in the merits of this case, but 
this committee can be interested in the policy of using criminal prose- 
cutions in some cases and in using civil prosecutions in others. And 
this committee can be, of course, interested in the selection of certain 
cases to determine whether the cases can do some good or not, because 
they cannot possibly consider all the cases. 

Now, this, I think, is an example of small business without counsel— 
because I was just brought into this case—going to the Department 
of Justice and saying, “What is wrong?” which they did. The De- 
partment, giving a complete sphynxlike appearance, suddenly indicts 
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them, tells them nothing, and it is to be a lesson to them that they 
should take cut-rate advertising: I say that is not a proper function 
of a criminal indictment. 

Thank you, sir. 

The Cuarrman, Thank you. 

Irwin M. Stelzer, Ph. D., was invited to appear here. However, 
he could not come, and he is submitting a statement. 

Without objection, Dr. Irwin M. Stelzer’s letter under date of 
November 14, 1955, addressed to Mr. Everette MacIntyre, along with 
his letter to Mr. MacIntyre under date of November 15, 1955, may be 
entered on the record with his statement. 


Baysipvz, N. Y., November 14, 1955. 
Mr. Everette MacIntyre, 


Staff Director, Select Committee on Small Business, 
House of Representatives, Washington, D. C. 

Dear Mr. Macintyre: It is with some regret that I must inform you that the 
pressure of my teaching and consulting activities will make it impossible for me 
to be in Washington on November 15. 

I have, however, prepared a statement for the use of your committee, and will 
forward it to you within the week. I hope you will find it useful. 

I would like to emphasize the reluctance with which I write this letter. If 
the committee is ever again investigating problems in an area in which I may 
be of some help, please do not hesitate to call upon me. 

Sincerely, 
Irwin M. StTeczer, 
Eoonomic Consultant. 





Baysre, N. Y., November 16, 1955. 
Mr. EveretTe Macin 


TYRE, 
Staff Director, Select Committee on Small Business, 
House of Representatives, Washington, D. C. 


Dear Mr. MacIntyre: Enclosed please find several copies of a statement I 
had prepared for the use of Congressman Patman and his committee. I hope 
you will find it useful. 


If there are any questions concerning this statement please do not hesitate to 
communicate them to me. 
Sincerely yours, 
Irwin M. STetzer, 
Economic Consultant. 


STATEMENT OF DR. IRWIN M. STELZER, NEW YORK UNIVERSITY 


Mr. Chairman and members of the committee, my name is Irwin 
M. Stelzer. Iam a lecturer in economics at New York University and 
an economist currently retained by the consulting firm of W. J. Levy, 
Ine. I would like to emphasize that the views expressed in this state- 
ment are entirely my own and in no way reflect those of the organiza- 
tions with which I am affiliated. I speak solely as an independent 
economist. 

The general problems raised for our economy by the practice of price 
discrimination have been so well presented to this committee—both by 
Prof. Louis Schwartz in his testimony and by Prof. Alfred E. Kahn 
in his brief dissent to the Attorney General committee’s report—that 
I need not dwell on them for too long. I would like to reemphasize, 
however, a few points which I feel have been obscured by recent efforts 
to prove that price discrimination is a competitive rather than anti- 
competitive weapon. First, there has been a tendency to ignore the 
fact that price discrimination means a higher as well as a lower price. 
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In recent years many lawyers and economists have overlooked the very 
obvious fact that a firm which offers a lower price to some of its cus- 
tomers is of necessity receiving a higher price from others. 

Second, price discrimination ell seem to have a very definite 
adverse effect on the potential competition which so many economists 
have come to emphasize of late. ‘Two examples will illustrate this. 
The ability of big sellers to offer preferential pricing treatment to 
big buyers who are threatening to go into production for themselves 
enables these sellers to suppress a very real form of potential com 
tition. Another example of the adverse effect of price discrimination 
on potential competition is provided by the large firm which has an 
announced policy of meeting the price of any newcomer on a selective 
basis. Such a policy, if permitted, inevitably discourages small new 
firms from attempting to win a share of the market held by a large 
er The latter can meet almost any price in what to hin, if not 
to his small competitor, is an almost insignificant portion of the area 
he serves. 

A third point which I feel has been underemphasized is that price 
discrimination usually favors large buyers. A seller who discrimi- 
nates in price will tend to do so in Tenet of his most important, that is, 
largest, customers. The beneficiaries of the lower prices are typically 
firms such as the A. & P., etc. 

With these general remarks out of the way, I would like to present 
to you the results of two studies I recently completed. It has long 
been my opinion that the best way to determine the effects of a gen- 
eral practice such as price discrimination is to study its impact on 
specific industries. Two industries in which a form of price discrim- 
ination existed for many years were the corn products and cement 
industries. That this discrimination took the form of basing-point 
pricing is not important here. The value of closely examining these 
industries stems from the fact that, in both, industrywide systems 
of discrimination once existed and have now been abolished by court 
decisions. The economic impact of the abolition of price discrimi- 
nation is well worth considering. 

1. The corn-products industry: The immediate industry relation 
to the 1945 Supreme Court decisions in the Staley and Corn Products 
cases was that the abolition of the price discriminations inherent in 
these firms’ basing-point systems would lead to economic disaster. 
Congressional committees were informed that local monopolies had 
been established, various towns doomed to become ghost towns, and 
several firms sentenced to competitive extinction. e president of 
the Order of Railway Conductors reported to a subcommittee of the 
Committee on Interstate and Foreign Commerce that one firm (which 
has since done quite well) was “faced with outright economic death 
or, at best, a difficult and hopeless struggle for survival.” The trade 
journals professed to feel that the end of price discrimination meant 
that the dominant Corn Products Refining Co. would absorb almost 
all the trade in corn derivatives. 

These warnings of dire consequences notwithstanding, the Fed- 
eral Trade Commission insisted that it had won a significant victory 
in its battle against monopoly. In a 1949 report to this commit- 
tee the Commission cited the glucose cases as 2 of the 10 decided in the 
1940-45 period which were most significantly successful from the 
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standpoint of actually breaking monopolies and retarding concentra- 
tions. 

We have, then, these conflicting views as to what happens to an 
industry when it is ordered to cease and desist from an inherently dis- 
criminatory method of pricing. What are the facts concerning the 
specific effects of the glucose cases ? 

For one thing, the four trade associations which had been instru- 
mental in ensuring observance of the basing-point system were dis- 
solved, partly as a result of the 1945 decisions and partly in anticipa- 
tion of another complaint which the Commission filed in 1947. It is 
significant that the Commission found that the objectionable trade 
association activities did not continue subsequent to the dissolution 
of these organizations. 

Another result of the decisions was to change the booking practices 
whiich had been used for several years by manufacturers of glucose. 
It has been industry procedure, in the event of a price decline, to allow 
customers the reduced price on undelivered orders which had been 
booked at the previous higher price. In the event of a price increase, 
customers were allowed 5 days after the announcement of the raise 
to place orders at the old lower price. This order was not to exceed 
30 days’ requirements, and was to be delivered within 30 days. The 
Commission claimed, and the Court agreed, that the defendants often 
allowed their large customers to place orders at the lower price after 
the 5-day limit, and that deliveries to these large favored buyers con- 
tinued for some time after small purchasers had begun to pay the 
new higher prices. 

The Supreme Court’s decisions ended this type of discrimination. 
One large manufacturer, for example, now sells at the market price 
on the date of shipment, thereby eliminating any possibility that 
large buyers will receive goods at lower prices than small customers. 

nother effect of the glucose decisions was to terminate pricing 
practices which had so adversely affected small candy manufac- 
turers that many of them had been forced to move to Chicago in 
erder to survive. One corn products firm, for example, had main- 
tained a substantial volume of business in Eastern markets by charg- 
ing customers there a lower net price that was sinviteuhoualy bein 
paid by its Western buyers. Here, then, was a perfect example o 
an instance in which discriminatory pricing seemed to be neces- 
sary if any customers were to charge a higher price to its Western 
than its Eastern customers, it did not simply withdraw from the less 
remunerative market. Instead, it cut its base price so that it could 
reach the east coast on a competitive basis, even thongh this also meant 
a price cut for its Western buyers. The abolition of price discrimina- 
tion in this instance, then, led to a uniformly lower price to all cus- 
tomers. 

A final fact worth noting is that the glucose cases have forced the 
manufacturers in that industry to sell on an f. o. b. mill basis to all 
who wish to buy on those terms. 

The effect of the abolition of the price and other discriminations 
ee by the glucose industry can safely be assumed to have bene- 

ted small business in general, since only a very few of the industry’s 
largest customers (2 large corn starch purchasers, 1 large dextrose 
consumer, 6 large purchasers of gluten feed) were granted discrimina- 
tory concessions. 
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2. The cement industry: Another industry which has in recent 
years had a discriminatory system of pricing abolished is the cement 
industry. Here, as in the corn-products industry, the decision was 
followed by a flood of criticism of the Federal ‘Trade Commission 
the Supreme Court and the antitrust laws themselves. Abolition of 
the basing-point system of pricing with its attendant discriminations 
led to cries that Ksssiahoun industry has been “balkanized” and that 
concentration of power within the cement industry would be in- 
creased. Further, many persons, the most conspicuous of whom was 
William Simon, began an all-out attack on the Commission itself, 
charging that its enforcement of the Robinson-Patman Act and other 
laws proved it to be— 


oblivious to the interests of * * * small manufacturers— 
engaged in an attempt to— 


drive the independent parts manufacturers—most of whom are small-business 
men—out of the automobile manufacturing business— 


and composed primarily of staff personnel who— 


joined the Commission for a lifetime of security on the Government payroll, 
doing only as much work as is required to prevent discharge. 

These remarks are taken directly from an article by Mr. Simon 
which appeared in the University of Chicago Law Review, volume 19, 
No. 2, winter 1952. An assessment of the effect of the cement decision, 
therefore, should indicate (@) the impact of the abolition of an indus- 
trywide system of price discrimination, and (6) the wisdom and 
honesty of the point of view adopted by the then-constituted 
Commission. 

One effect of the cement decision was to introduce some price 
competition into bidding for Government business. Prior to 1948 
companies typically entered identical bids. Various State highway 
commissioners reporting to this committee stated that bids from 
cement companies were in most cases identical, regardless of the size 
of the order involved or the number of destinations at which bids 
had been requested. Since the decision terminated discriminatory 
basing-point pricing practices, these State commissioners indicate 
they can now obtain competitive bids. Experience of Federal see: 
cies was similar, with post-1948 bids reflecting differences in both 
prices asked and terms of sale. 

Another important effect of the cement decision seems to have been 
to encourage the use of the most economical means of transportation 
available. The following table is quite revealing: 


Shipment of portland cement from mills in the United States by types of carrier, 
percent of total shipments 












Year Truck Raflroad Boat Not stated | Pipeline 

I tactics es cocadh ichtvhtilediciniaginsocasaeiatiginiociemieamaniaial 8.8 75.0 1.3 i  hiitieiainh nies 
de cab tks ben aces mckcihetich eincntnhcciehtaiell 13.4 79.9 2.1 & @¥..-.. sthbcee 
BGR, 6 6 cade cnptnsanie dan cgansricnsdicdssoal 15.6 82.2 9. B- 1 dcccctucnen (5 
1941. 14.8 82.4 yay gg Ree a 0.1 
ONL, eid as ih Del Ss les Se 16.0 82.0 BO bcos bRseh 
ten eh enh einen dabeegeianene 16.9 81.3 1.8 

WN oo cee eke wind cdnadns du naptcuaslue 2.6 77.9 BeO Fe sects dadva ih vescdioeuck 
a ee a eS 24.0 74.7 1. 8 hewesenctegeed-<nscuncteh 


1 Under 0.05 percent. 
Source: U. 8. Department of Interior, Minerals Yearbook, various issues. 
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These data indicate that since the decision there has been an increase 
in the portion of cement shipments being sent on nonrail transport 
facilities. Although a trend toward increased use of trucks has be- 
come apparent well before the decision, there was no indication that 
this was at the expense of the railroads. It does seem safe to conclude, 
therefore, that the Commission’s order has had some influence in giving 
buyers the right to chose the most economical means of transportation. 
It also eliminated a significant form of price discrimination, that is, 
charging a purchaser who took delivery in trucks the same freight 
factor as one who took rail delivery. 

A third result of the decision was its impact on the cement industry’s 
productive capacity. It should be mentioned that those who defend 
price discrimination often claim that it makes possible fuller utili- 
zation of capacity than would otherwise be possible, and a higher level 
of productive capacity. Yet the abolition of systematic discrimination 
in the cement industry was followed by a period of tremendous ex- 
pansion. So great was the increase in producing facilities that the 
chairman of this committee estimated that in the 2 years following the 
decision, the indutry’s expansion had equaled that of the previous 25 
years combined. Now it would certainly be inaccurate to attribute this 
expansion to the decision alone, as demand for cement was at record 
levels. Nevertheless, there would seem to be good reason to believe 
that the abolition of regional discrimination tended to encourage the 
construction of mills in deficit-producing areas, and that the removal 
of the disciplinary threat of the punitive basing point facilitated 
construction of new facilities. 

I would like to conclude my remarks with a few comments on that 

vortion of the report of the Attorney General’s National Committee 

o Study the Antitrust Laws which deals with the Robinson-Patman 
Act. It seems to me that several passages in this section of the report 
evidence a basic hotsility by the majority to the purposes of the 
Robinson-Patman Act. I must emphasize that this statement does 
not apply to all the members of the study group, many of whom 
sincerely believe in the law. 

Several —— indicate the views of the majority. On page 169, 
for example, we find reference to the need for guidance because of 
“the perplexing text of the act.” Further, I must admit it is somewhat 
confusing to be told that no change in a particular section of the act 
is necessary, but that, if a change were in order, the following amend- 
ment should be adopted—see for example, page 179. Was the com- 
mittee so anixous to recommend changes that it first had these pro- 
posals prepared, but then found no change necessary—in spite of its 
preconceptions ¢ 

More specifically, on page 175, it is suggested in a footnote that the 
cost-saving proviso of section 2 (a) might be rephrased to permit price 
differentials which make due allowance for savings in— 


any of the seller’s costs, determined by any sound accounting principles. * * * 
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Such a change might for example shift to the Federal Trade Com- 
mission the necessity of proving that a defendant’s accounting tech- 
niques are not sound. 

Again, on page 179, the committee suggests a legislative change— 
which, incidentally, follows immediately upon its statement that— 


we find no warrant for recommending legislative change— 


in the so-called changing-conditions exemption of the Robinson-Pat- 
man Act. This change would exempt price discriminations made in 
good faith “because of changes actual or imminent” in market con- 
ditions. Such an exemption would provide a seller with almost un- 
limited latitude in his pricing policies. In a dynamic economy such 
as ours, what seller would have difficulty proving that he discrim- 
inated in price because he felt a change in market conditions to be 
“iniminent” ¢ 

Further, in its consideration of the good faith defense, the com- 
mittee seems all too willing to weaken the law. In support of its 
view that a change is needed in the administrative handling and per- 
haps the statutory wording of section 2 (b), the Attorney General’s 
committee points out that not a single seller has successfully employed 
the good faith defense in a price-discrimination case. What the com- 
mittee did not seem to iealias was that this might result from the 
fact that in cases in which price discrimination has caused substantial 
competitive injury, the discriminations simply were not made in 
good faith to meet competition. Conversely, those discriminations 
which have been made in good faith to meet competition have prob- 
ably not had the anticompetitive impact which would lead to litiga- 
tion. 

Finally, the committee evidently fears that “a seller constrained by 
law to reduce prices to some only at the cost of reducing prices to all 
may well end to reducing them to none” (p. 181). It is equally pos- 
sible, however, that a seller so constrained may reduce prices to all 
his customers, large and small. As I pointed out earlier, evidence in- 
dicates that such across-the-board reductions followed the outlawing 
of discriminatory pricing in the corn products industry. 

It is for reasons such as the above that I so heartily approve of the 
efforts of the House Small Business Committee to thoroughly examine 
all the implications of the suggested revisions in our antitrust laws 
before endorsing such changes. Furthermore, the fact that many of 
the suggested revisions, in the opinion of the Attorney General’s com- 
mittee, can be made without legislation, that is, on the administrative 
level, indicates the necessity for continuous congressional scrutiny 
of the policies and staff personnel of the agencies charged with anti- 
trust enforcement. 

The Cuatrman. The committee will stand in recess subject to the 
call of tne Chair. 

(Whereupon, at 10: 50 a. m., the committee adjourned, subject to the 
call of the Chair.) 
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